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Submission on the Proposed Coastal Protection Act Regulations 
 
Introduction 
 
East Coast Environmental Law is an environmental law charity based in Halifax, Nova Scotia, that 
engages in public interest environmental law throughout Atlantic Canada. As part of our mandate, 
we encourage the development and fair application of innovative and effective environmental laws 
in Atlantic Canada.  
 
Nova Scotia will experience some of the greatest sea-level rise in Canada because the province is 
subsiding (sinking) as sea levels rise at an accelerated pace. Additionally, the effects of climate 
change make threats such as storm surge, coastal flooding, and erosion more severe, frequent, and 
dangerous. With 70% of Nova Scotia’s population living in coastal communities, it is vital that we 
protect the coast, its ecosystems, and its residents. That is why East Coast Environmental Law has 
advocated over many years for legislation to protect the province’s coastal areas. The proposed 
Coastal Protection Act regulations are the next important step the provincial government can take 
to adopt achievable measures to protect our coasts.  We urge the Government of Nova Scotia to 
take this opportunity to implement broad and strong protections for the coast. To do this, the 
protections available under the Act and regulations must apply to all activities in the coastal 
protection zone and must be put into force without delay.  
 
Submission Overview 
 
As the first law of its kind in Canada, the Nova Scotia Coastal Protection Act is an important 
piece of legislation, and the culmination of years – decades – of discussion and debate about 
protecting the province’s coast. In the 1990’s and early 2000’s there were serious calls for 
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effective legislation to deal with the challenges that coastal ecosystems and communities faced, 
and in 2009, the province began drafting a coastal protection strategy; however, these calls for 
action ended as lost opportunities for action. Now, with a law in place, Nova Scotia is on the 
cusp of realizing some of the key elements in these decades long calls for action, as we await the 
moment when that law comes into force.  
 
The proposed regulations under the Coastal Protection Act are the final key to unlocking coastal 
protection and now that more than 2 years have passed since the Act was passed, we urge the 
provincial government to make every effort to bring this chapter of the process to a conclusion. 
While there is more work ahead to facilitate coastal protection, especially for coastal ecosystems 
and coastal features like beaches and wetlands, there is urgency to move forward with the 
protections that will be available under the Act. Therefore, our submission is set within the 
context that our coasts require immediate protection, and that the province cannot afford further 
delays in implementing the Act.  
 
We recognize that the Coastal Protection Act will not provide solutions for all of the challenges 
faced by ecosystems and communities along our coasts. However, the actions that can be taken 
under the Act, and under the proposed regulations, must be bold, fair, effective, transparent, and 
enforceable. We have focused our submission on the language of the proposed regulations 
considering the purposes and principles of the Coastal Protection Act, and on its reach and 
scope. Specifically, we comment on the role of the proposed regulations to provide a clear path 
to protect coastal ecosystem features – barrier beaches, estuaries, and wetlands – and on the 
impact of exemptions, which will limit the protections offered under the Act on private land and 
private water lots. It is our submission that the regulatory language used to describe how coastal 
wetlands, barrier beaches, and estuaries will be protected needs clarification, and the exemptions 
– written and silent – that the proposed regulations create need to be reconsidered.  
 
We find it unfathomable that building restrictions in the coastal protection zone will only apply 
to Crown land below the high-water mark. As well, we are concerned that developments and 
activities on private land – such as shoreline stabilization structures, infilling and excavation, 
septic systems, or golf courses – are exempt simply because the Act and proposed regulations are 
silent about these activities. This silence is inexplicable when viewed in the context of the 
Coastal Protection Act’s principles, which include recognition of the importance of coastal 
ecosystems, and an explicit nod to the fact that certain structures can accelerate coastal erosion 
and impact adjacent properties.  
 
Finally, we offer our thoughts on the practical considerations for monitoring, compliance, and 
enforcement under the Act and the proposed regulations. It is our submission that small changes 
or additions to the proposed regulations, with respect to determining the high-water mark, and 
with respect to enabling transparency and access to building permits or development agreements 
issued for development in the coastal protection zone, will strengthen compliance under the Act.  
 
We look forward to seeing government take the next step in this important work, and we hope 
our recommendations will provide the Department of Environment and Climate Change with 
valuable solutions to appropriately strengthen the proposed regulations to protect our coast. We 
encourage the Department to continue engaging with stakeholders, to communicate their plans 
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about how and when the regulations will be rolled out, and to commit to completing this stage of 
the work as soon as possible so the law takes effect.  
 
Part 1: Ecosystem Protection – Wetlands, Barrier Beaches, Estuaries 
 
The protection that is provided by the Coastal Protection Act and its proposed regulations 
primarily takes the form of building setbacks within the coastal protection zone. That means that 
if important and sensitive coastal ecosystem components, which significantly contribute to the 
health of our coasts, are not included as a part of the coastal protection zone, they are not 
protected from development. Therefore, coastal ecosystem features must be included as part of 
the coastal protection zone in order to serve the purposes of the Act – which are to protect the 
province’s coast for future generations by preventing development and activity in locations 
adjacent to the coast that damage the environment by interfering with the natural dynamic and 
shifting nature of the coast)1 – and to be consistent with the principles set out in the Act – which 
include recognition that coastal features provide important ecological functions and are 
important for the health and wellbeing of Nova Scotians.2  
 
The proposed regulations do not expand the wetland protection already created under the Coastal 
Protection Act, but they do modify the boundaries of the coastal protection zone, which are 
otherwise also set out in the proposed regulations, for barrier beaches and estuaries. We submit 
that these modifications to the boundaries of the coastal protection zone are an important aspect 
of the proposed regulatory framework. We applaud the Department’s recognition that these 
valuable ecosystem features must receive enhanced protection, and urge the Department not to 
waiver in implementing these protections.  
 
This first part of our submission contains our thoughts on how coastal ecosystem protections for 
wetlands, barrier beaches, and estuaries will likely work, both technically, considering the 
Coastal Protection Act and the proposed regulatory language, and practically, considering the 
framework’s relationship with other related environmental laws and policies.  
 
Recommendation 1 
The regulations need to enhance coastal wetlands protections. 
 
Aside from section 11 of the Coastal Protection Act, which prohibits alteration of wetlands 
within the coastal protection zone, there is no specific or extensive protection for coastal 
wetlands. The proposed regulations do not offer guidance or clarity about how coastal wetlands 
will be protected: it does not mention wetlands at all.  
 
Section 11 of the Coastal Protection Act reads as follows: 
 

No person may alter a wetland in the Coastal Protection Zone unless it is done in 
compliance with this Act and the regulations.3 

 
1 Coastal Protection Act, SNS 2019, c 3 [CPA], section 2. 
2 CPA, section 7. 
3 CPA, section 11. 
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Since the proposed regulations do not expand on this provision, we interpret it broadly to mean 
that wetland alterations cannot be made except if they adhere to a process that could be set out in 
the regulations. We take this broad approach to interpretation because the provision would be 
otherwise meaningless considering the operation of other proposed components of the regulatory 
framework under the Coastal Protection Act and considering the wetland protection that already 
exists under the Nova Scotia Environment Act.  
 
Under the Coastal Protection Act and the proposed regulations, the only protection available to 
coastal wetlands within the coastal protection zone are construction setbacks, and restrictions on 
infilling and shoreline stabilization structures on Crown lands or on designated beaches (under 
the Beaches Act).4 These general protections would be in effect regardless of section 11 of the 
Coastal Protection Act. Therefore, if section 11 of the Coastal Protection Act is interpreted 
narrowly, when a development satisfies the construction setback requirements, or is exempted 
from those setbacks, it is therefore theoretically in compliance with the Act and regulations and 
could be allowed in a wetland in the coastal protection zone (with all the other appropriate 
approvals).  
 
The Activities Designation Regulations, created under the Environment Act, prohibit alteration of 
wetlands – including coastal wetlands – or the flow of water within wetlands without an approval 
from the Minister of Environment and Climate Change (the “Minister”).5 As part of the decision-
making process for wetlands alteration approvals, the Minister is guided by the province’s 
Wetlands Conservation Policy, which prohibits “Wetlands of Special Significance” from 
receiving a wetlands alteration approval; salt marshes are considered a Wetland of Special 
Significance.6 It is important to note that the Wetlands Conservation Policy is not law and the 
Minister is not bound to follow it in making final decisions for wetlands alteration approvals. 
This means that although alterations of coastal wetlands can be prohibited, the Minister has 
discretion to approve their alteration.  
 
Taken together, a narrow interpretation of section 11 provides no additional coastal wetlands 
protection at all – the provision may as well not exist. Therefore, we return to our proposed 
broad interpretation: that no coastal wetland, within the coastal protection zone, may be altered 
except as specifically set out in the regulations. In order to compliment this broad interpretation, 
and for the regulations to provide coastal wetlands with the necessary protection under the Act, 
we highly recommend that the regulations provide clarity about the circumstances in which it 
could be appropriate to alter coastal wetlands. One method to achieving this is to grant all coastal 
wetlands within the coastal protection zone status akin to “Wetlands of Special Significance”, as 
provided for under the Wetlands Conservation Policy. However, stronger coastal wetland 
protection could be provided if the regulations provided scope for designated professionals or 
municipalities to incorporate the presence of coastal wetlands into the evaluation of building 
setbacks or permitting within the coastal protection zone. Alternatively, the regulations could 
create parameters or further guidance for the alteration of wetlands.  
 

 
4 Province of Nova Scotia, Department of Environment and Climate Change, Part 2: A Detailed Guide to Proposed Coastal Protection Act 
Regulations (July 2021) online: < https://novascotia.ca/coast/docs/part-2-detailed-guide-to-proposed-Coastal-Protection-Act-Regulations.pdf> 
[Proposed Regulations], page 17-18. 
5 Activities Designation Regulations NS Reg. 47/95 amended to Reg. 120/16, sections 3(1) and 5A. 
6Government of Nova Scotia, Nova Scotia Wetland Conservation Policy, 2011 [“WCP”], page 11-12. 
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In conclusion, there is potential for the regulations to confirm our broad interpretation of section 
11 of the Coastal Protection Act, which offers real and effective protection to coastal wetlands 
that otherwise do not exist in law. Without further guidance for coastal wetlands alterations, set 
out explicitly in the regulations, we are concerned that one of the most promising coastal 
ecosystem protections available under the Act will be effectively moot.  
 
Recommendation 2 
The regulations should provide a clear and expansive definition for barrier beaches. 
 
We understand that under the proposed regulations, where part of a pond or a lake that is behind 
a barrier beach is within the coastal protection zone, the upland boundary of the zone will extend 
further inland to include the land that is adjacent to the barrier beach.7 We further understand that 
this proposed modified inland boundary of the coastal protection zone (the barrier breach 
boundary) will be a set distance beginning at the nearest point on the ordinary high-water mark 
of the barrier beach’s ocean side, and no closer than a set distance from the ordinary high-water 
mark of the pond or lake behind the barrier beach. It is proposed that it “may be possible to build 
within this part of the coastal protection zone”.8 
 
Protection of barrier beaches is important because they serve to provide an important ecosystem 
function of creating coastal lagoons, ponds, wetlands, salt marshes and lakes; these ecosystem 
components then provide a habitat for many of the province’s most recognizable or sensitive 
species. As a starting point, we submit that the description of barrier beaches as “typically thin 
beaches that separate ocean waters from ponds or lakes”9 will need to be refined to come to a 
workable definition, which should (must) be set out in the regulations. This will ensure that these 
modified boundaries for the coastal protection zone are enforceable and that barrier beaches and 
their associated ecosystems are protected. A definition for barrier beaches should reflect the fact 
that bodies of water other than “ponds” or “lakes” can create barrier beaches. Additionally, 
barrier beaches should not be limited by the Beaches Act, which defines a beach as:  
 

that area of land on the coastline lying to the seaward of the mean high watermark 
and that area of land to landward immediately adjacent thereto to the distance 
determined by the Governor in Council and includes any lakeshore area declared by 
the Governor in Council to be a beach.10 
 

[emphasis added] 
 
Under the Beaches Act, beaches above the high-water mark are only protected if they are 
designated by regulation. The definition of barrier beaches under the proposed regulations should 
apply to all beaches, even those that are not captured under the narrow definition set out in the 
Beaches Act. Furthermore, any approach used to define or set selection criteria for barrier 
beaches must avoid the approach taken by the Beaches Act because it is a time consuming 
process and only protects beaches in a piecemeal and discretionary manner that neither reflects 
decision-making based on science, local ecology, and biodiversity, nor addresses coastal issues 

 
7 Proposed Regulations, page 4.  
8 Ibid.  
9 Ibid. 
10 Beaches Act RSNS 1989 c 32 [Beaches Act], section 3(a).  
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that the Coastal Protection Act is meant to deal with (erosion, sea level rise, storm surge and 
flooding). Instead, we submit that the definition for barrier beaches should be based on their 
function – protection or shelter of a coastal water body and adjacent land from the currents of the 
open ocean and mixing of salt and fresh water – and should apply to every ecological feature that 
falls within that definition.  
 
During a stakeholder meeting between East Coast Environmental Law, the Ecology Action 
Centre, and representatives from the Department on August 4, 2021, the Department indicated 
that it may not be desirable or practical to protect every body of water located behind a strip of 
land along the coastline. While a clear definition of a barrier beach would help to limit the 
number of eligible barrier beaches, we also submit that there should be a presumption within the 
definition that every strip of land along the coastline that protects a pond or lagoon is a barrier 
beach unless it is determined by the Department, using established criteria, that the strip of land 
does not function as a barrier beach, or it is of a small enough size to be exempt.  
 
Recommendation 3 
The definition for estuaries must reflect and protect all estuarial ecosystems. 
 
We are encouraged by the proposal to modify the inland boundary of the coastal protection 
zone in the presence of estuaries. Like coastal wetlands and barrier beaches, estuaries 
provide immeasurable benefits to communities. They also provide vital ecosystem 
functions because they create habitats for vulnerable and at-risk species and contribute to 
the provinces’ biodiversity.  
 
We submit that the definition and criteria for estuaries must be clear. The regulatory intent 
document has described estuaries as “areas where rivers meet the sea and freshwater mixes 
with salt water”11. However, this narrow focus on rivers does not capture the full extent and 
variety of estuarial ecosystems. The Coastal Protection Act defines an estuary as a 
“watercourse that meets a body of salt water, where the water is a mixture of salt and fresh 
water”.12 The definition of a watercourse in the Environment Act includes not just rivers, 
but also streams, lakes, creeks, ponds, springs, lagoons, or other natural bodies of water, as 
well as groundwater.13 Therefore, we submit that the Department must be alive to the 
potential scope of the definition of an estuary, and the regulations must reflect the reality 
that many important estuarial ecosystems are not found at the ends of rivers.  
 
The two proposed methods for determining the inland boundary of the coastal protection 
zone, where it is modified by the presence of an estuary, may not be practical for the range 
or kinds of estuaries that can exist along the province’s coast. Specifically, it is not clear 
how the size criterion, which combines the width and inland extent of the watercourse (the 
proposed regulatory statement documents refer specifically to a river) 14, can be used to 
determine the inland boundary for other kinds of watercourses like lakes, ponds, lagoons, 
or underground water. Additionally, because of the expansive definition of a watercourse 
in the Environment Act, there is a possibility that an unresolved conflict or overlap between 

 
11 Proposed Regulations, page 4.  
12 CPA, section 3(g).  
13 Environment Act SNS 1994-95 c. 1[Environment Act], section 3(be). 
14 Proposed Regulations, page 4.  
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estuaries and barrier beaches will be created: for example, if a barrier beach is breached or 
erodes, the lagoon or pond behind it – which would be captured under the definition of a 
watercourse found in the Environment Act – could conceivably become an estuary.  
 
It is our understanding, also based on our stakeholder meeting on August 4th, that the 
Department hopes to provide maps that will identify precise end points of major estuaries, and 
that disputes about the precise coastal protection zone boundaries of estuaries could be resolved 
by a professional land surveyor using the definitions in the regulations.15 We submit that the 
regulations should provide clear definitions for all boundaries of the coastal protection zone, 
including the inland boundaries in estuaries, so that conflicts about the location or presence of 
the coastal protection zone are avoided. Furthermore, if there is a conflict, there should be a 
presumption that the broader protection for an estuary applies, and that the person or body 
challenging that presumption does so at their expense.  
 
Part 2: The Scope of the Proposed Regulations – Exemptions, Modifications, Restrictions 
 
As we have already noted above, the primary protections for coastal ecosystems and new 
developments that are available under the Coastal Protection Act are the mandatory vertical and 
horizontal construction setbacks in the coastal protection zone. As a result, the scope of the Act 
is already narrow compared to what other jurisdictions outside of Canada have enacted to protect 
their coasts. The Act is also focused on only some of the pressing coastal issues which previous 
Nova Scotian government processes – like the State of Nova Scotia’s Coasts Technical Report in 
2009 and the province’s draft coastal strategy in 2011 – identified as priority areas to address.16 
Therefore, while the objective of this submission is not to critique the scope of the Coastal 
Protection Act, it is necessary to highlight the narrow scope of the Act because the proposed 
regulations will reduce the scope of protections available under the Act even further, in a 
significant way and counter to the principles of the Act. The two primary ways that the proposed 
regulations significantly reduce the scope of the Act is their creation of exemptions from (and 
one modification of) the mandatory construction setbacks, and their silence on critical coastal 
development issues. It is our submission that the proposed explicit and silent exemptions from 
mandatory setbacks, together with the limited applicability of prohibitions and restrictions on 
construction of shoreline stabilization structures and infilling activities, narrows the scope of the 
Act so substantially that it will severely limit the necessary and anticipated protection of coastal 
ecosystems that would otherwise be available under the Act.  
 
Recommendation 4 
The proposed construction setback exemptions and modifications must be narrowed.  
 
The Coastal Protection Act already contains provisions that exempt some activities or 
development from the mandatory construction setbacks. For example, public infrastructure, and 
commercial and industrial structures that need access to the coast below the high-water mark, 
will not be required to adhere to the setbacks as long as they are consistent with the principles of 
the Act whenever possible.17 We understand that these legislated exemptions from the mandatory 

 
15 Ibid, page 5.  
16 Government of Nova Scotia, “The 2009 State of Nova Scotia’s Coast Technical Report” (2009). 
17 CPA, sections 16 and 17. 
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setbacks are based on the need to allow activities that are directly connected to, reliant on, and 
inseparable from the coast; essentially, the utility of these activities is derived from their access 
to the coast. Within that context, some of the additional exemptions proposed for the regulations 
fit into the category of being inseparable from access to the coast, including boathouses and 
similar structures. Other structures that are exempted from the mandatory setbacks, like detached 
garages and similar storage buildings, decks or gazeboes, are not closely and directly linked to 
the coast.18 While we understand that a major reason for their exemption is their ancillary role 
and the fact they are not meant to provide living space, we submit that the exemptions should be 
consistent with the purposes of the Act, which are as follows: 
 

The purpose of this Act is to protect the Province's coast for future generations by 
preventing development and activity in locations adjacent to the coast that   
 
(a) damage the environment by interfering with the natural dynamic and shifting 
nature of the coast; or   
 
(b) put residences and buildings at risk of damage or destruction from sea-level rise, 
coastal flooding, storm surges and coastal erosion.19 

 
The purposes of the Act, and by extension, its regulations, are twofold: to protect the coast’s 
unique dynamic and shifting environment, and to protect peoples’ infrastructure – and by 
extension their health and safety – along the coast. The proposed exemptions seem to account for 
the second purpose by being limited to non-living spaces and ancillary structures. However, 
protection of coastal ecosystems should also be considered before establishing blanket 
exemptions. Some of the structures being proposed for exemption may have extensive footprints 
and impact the dynamic and shifting nature of coastal environments. Therefore, the exemptions 
should be re-evaluated to consider the exempted structures’ size and impact.  
 
There is also one proposed exemption that is neither inseparable from access to the coast, nor 
ancillary in nature: trailers or mobile homes designed for frequent transport. On the contrary, 
these structures are meant to be living spaces (the lack of which is the basis of some of the other 
exemptions) and allowing them to be placed in the coastal protection zone without having to 
adhere to the mandatory setbacks is counter to the purposes of the Coastal Protection Zone. 
Additionally, it does not accord with several of its principles, including the following: 
 

a) portions of the Province's coast are dynamic and naturally migrate landward and 
seaward as a result of the interaction of natural forces such as tides, winds, currents and 
wave action with varying geological conditions; […]  

 
(e) sea-level rise, coastal flooding, storm surge and coastal erosion pose significant 
threats to the safety of future development in coastal areas; […] 

 

 
18 Proposed Regulations, page 6.  
19 CPA, section 2. 
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(g) risk-informed decisions regarding development in coastal areas are an important part 
of climate change adaptation given the inevitability of relative sea-level rise, coastal 
flooding, storm surge and coastal erosion and their related impacts on the Province.20 
 

[underlining added] 
 
Despite acknowledgement in the Coastal Protection Act that coastal shifts will be accelerated by 
inevitable sea-level rise, coastal flooding and erosion, and storm surge, which poses significant 
threats to the safety of future developments, and despite the Act’s clear call for risk-informed 
decision-making, the proposed exemption of trailers or mobile homes will place these structures 
in the direct path of risks that the Act is meant to address. We submit that there is no reason to 
allow such a broad exemption. The temporal aspect of the exemption – the fact that these 
exempted structures are designed for frequent transport – is addressed by the fact that temporary 
and moveable structures likely do not need a building permit or development agreement under 
existing municipal by-laws. For example, temporarily parking a recreational vehicle on the coast 
does not trigger the building setbacks in the coastal protection zone, regardless of the exemption. 
However, if that same structure were to be made more permanent – by connecting to utilities like 
electricity, sewage, or water services – occupancy permits or building permits should then apply, 
and the construction setbacks could be captured under those processes. We therefore recommend 
that trailers or mobile homes not be exempted under the proposed regulations by virtue of their 
design for frequent transport (terminology that is also so vague as to be unhelpful), but rather, by 
virtue of their permanency – if such an exemption is necessary at all.  
 
Finally, we submit that the proposed modified requirements for developed downtown waterfront 
– which will prevent horizontal building setbacks from applying to “areas that are dominated by 
mixed-use structures with a public amenity or multi-unit residential component where there are 
no gaps of greater than 75 meters between existing mixed-use structures, or where the area was 
zoned for commercial, mixed use or equivalent prior to the Act coming into force” 21 – do not 
align with the purposes and principles of the Act. This proposed modification will prevent 
protection for coastal ecosystems and developments, present and future, that the Act is meant to 
provide. The phrasing is also vague, and if a modification is desired, the criteria for a developed 
downtown waterfront will need to be clarified. Questions to consider include: What does it mean 
to describe an area as “dominated” by types of structures? Will it mean a certain percentage of 
buildings must meet the criteria? Who will make these decisions? What is a public amenity, and 
will it need to derive its public utility from access to the coast (like the exemptions for 
commercial and industrial activities found in the Coastal Protection Act)? Altogether, the criteria 
should be clear, and there should be protections for coastal ecosystems, like coastal wetlands, 
estuaries, and barrier beaches, that are in developed downtown waterfront areas.   
 
Recommendation 5 
Construction setbacks must apply to other activities in the coastal protection zone. 
 
Because the primary protections available in the coastal protection zone are the mandatory 
minimum construction setbacks, it is problematic that the construction setbacks will only apply 

 
20 CPA, section 7.  
21 Proposed Regulations, page 7.  
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to construction requiring municipal permits (building permits and development agreements). 
There are many kinds of activities and development – like on-site sewage systems, general land 
development and infilling, golf courses, parking lots, or playgrounds – that do not require 
municipal permits, but which can have major impacts on the natural and dynamic nature of the 
coast, and coastal ecosystems, in the province. The result is a significant and untenable reduction 
in the scale and scope of protections for coastal lands under the proposed regulations.  
 
We will highlight on-site sewage systems as an example because we confirmed with the 
Department, during our stakeholder meeting on August 4th, that sewage systems will not be 
required to adhere to the constructions setbacks. We submit that the proposed regulations should 
prohibit on-site sewage systems being built in the coastal protection zone without also meeting 
the mandatory construction setbacks. In the alternative, we submit that the Department amend 
the On-site Sewage Disposal Systems Standard, created under the Environment Act. An installer 
of an on-site sewage system must install a system in accordance with the On-site Sewage 
Disposal Systems Standard, and we recommend that that a sewage system minimum set-back 
requirement for the coastal protection zone be added.22 Similar setbacks or modified 
requirements could be added to the regulations for other kinds of development and activity that is 
not covered by municipal permitting processes.  
 
Recommendation 6 
The proposed restrictions must apply on private land in the coastal protection zone.  
 
While we continue to be concerned about the narrow scope of protections available under the 
Coastal Protection Act – mostly in the form of construction setbacks – there are other proposed 
restrictions which we submit could provide an additional layer of protection in the coastal 
protection zone. Comprehensive restrictions on construction of erosion control structures, 
shoreline stabilizations structures, and infilling, could help achieve protection of the dynamic and 
shifting nature of the coast, and coastal ecosystems, by preventing the kinds of activities that 
were a major reason the Act was required in the first place. However, like the construction 
setbacks, the restrictions are currently too narrowly focused on Crown land and need to be 
expanded to apply to private land in the coastal protection zone. This is a major gap within the 
proposed regulations and makes them inconsistent with the intent of section 10 of the Coastal 
Protection Act, which prohibits any activity in the coastal protection zone that interferes with the 
natural dynamic and shifting nature of the coast, unless the activity is done in compliance with 
the Act and the regulations.23 There is no qualification in this section that the Act may only apply 
to Crown land.  
 
It is asserted that the proposed regulations are meant to “restrict or limit works and construction 
that interfere with the dynamic nature of the coast or disrupt sensitive coastal ecosystems”.24 To 
meet this objective, the proposed regulations outline requirements that apply to permits to build 
or modify structures or earth works on Crown land below the high-water mark or on designated 
beaches (under the Beaches Act).25 It is proposed that the new requirements will be incorporated 
into existing permitting processes administered by Lands and Forestry (now the Department of 

 
22 On-site Sewage Disposal Systems Regulations SOR 317/2015 amended to SOR 213/2018, section 4(1)(2)(d).  
23 CPA, section 10.  
24 Proposed Regulations, page 17.  
25 Ibid, page 17. 
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Natural Resources and Renewables), and that landowners will not need to apply for any new 
permits.26 No reason is given for why the restrictions will only apply to Crown land below the 
high-water mark and designated beaches, even though it is acknowledged that “wharves, boat 
ramps and structures that stabilize the shoreline…can disrupt sensitive coastal ecosystems and 
their ability to adapt to natural processes”.27 We submit that the lack of an existing permitting 
process for structures above the high-water mark on Crown land and private property should not 
be used as a reason to fail to regulate structures that directly impact the natural dynamic and 
shifting nature of the coast, and which can put adjacent properties at risk.  
 
We further submit that the regulations extend to private land below the high-water mark, and 
specifically, private water lots (also referred to as pre-confederate water lots). There are already 
several infamous cases of applications to infill private water lots in the Halifax Regional 
Municipality’s Northwest Arm that could be prevented with appropriate regulation under the 
Coastal Protection Act .28 We again point to the purposes and principles of the Coastal 
Protection Act, and ask: why would a dangerous and impactful coastal activity or development – 
like infilling or construction of shoreline stabilization structure – be  restricted on Crown land 
but allowed on an adjacent private property? We submit there is no good answer to this question, 
and that the regulations should prohibit installation of shoreline stabilization structures and 
infilling in the entire coastal protection zone, similar to the way that installation of groynes or 
breakwaters are fully prohibited.29  
 
The protections available under the Coastal Protection Act and its future regulations will not 
apply to existing buildings located in the coastal protection zone, so we understand that there will 
remain a need to protect those existing structures from threats like coastal erosion and flooding, 
sea level rise, and storm surges. The proposed restrictions on Crown land below the high-water 
mark already contain exemptions for coastal infrastructure and existing buildings: for example, 
the prohibition on infilling does not apply to anchor a wharf, boat ramp, or similar structure 
footings. As well, the prohibition on installation of shoreline stabilization structures does not 
apply to those installations needed to protect existing buildings that are at risk of coastal 
erosion.30 Since there is already a wide caveat to accommodate existing buildings that may be in 
danger from future coastal threats, restrictions or prohibitions on infilling and construction of 
shoreline stabilization structures must be otherwise applicable to all land – private and public – 
in the entire coastal protection zone.  
 
Part 3: Enforcement – High-water Mark, Transparency, Permits and Reports 
 
Given the narrow scope of protections available under the Coastal Protection Act and 
regulations, the success of the Act will be enormously reliant on consistent, high rates of 
compliance. To achieve high rates of compliance, the information that guides decision-making 
under the Act and its regulations must be available and easily accessible to the public. In 

 
26 Ibid, page 17.  
27 Ibid. 
28 For example, see Halifax Regional Council Motion, moved by Councilor Waye Mason, “Letter supporting cessation of infill applications on 
the North West Arm”, June 8, 2021, online <https://www.halifax.ca/sites/default/files/documents/city-hall/regional-council/210608rc142.pdf>, 
and CBC News, “Infilling could hurt Halifax’s Northwest Arm, advocates say”, Posted August 12, 2021, online 
<https://www.cbc.ca/news/canada/nova-scotia/advocates-voice-concerns-infilling-waterlots-northwest-arm-1.6138422>  
29 Proposed Regulations, page 18.  
30 Ibid. 
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addition, designated professionals, and others whose role it will be to determine the high-water 
mark, will require significant support in carrying out this crucial role (which sets the boundaries 
of the coastal protection zone and guides compliance under the Act). To ensure transparency and 
accountability, the designated professional reports that set out minimum horizontal construction 
setbacks, and the building permits and development agreements that contain the conditions for 
developments within the coastal protection zone, must be easily and readily available for review 
by professionals, municipalities, enforcement officers, and the public.  
 
Recommendation 7 
There must be a clear process to determine the high-water mark.  
 
Because the coastal protection zone is the entire area in which the Coastal Protection Act 
and its regulation will apply, it is critical that the boundaries of, and within, that zone are 
fully identifiable. Everything along the coast – the seaward and landward portions of the 
coastal protection zone, the mandatory and minimum building setbacks, and other 
restrictions and prohibitions – is measured from the ordinary high-water mark. It is 
therefore a critical reference point for all parties – such as landowners, designated 
professionals, developers, municipalities, government departments, and the public – and 
fundamental to monitoring, compliance, and enforcement.  
 
The ordinary high-water mark is not defined in the proposed regulations, or the Coastal 
Protection Act. In fact, the only legislation that we are aware that defines the high-water 
mark is the Land Surveyors Regulations created under the Land Surveyors Act.31 It is 
defined as follows: 
 

(a) for non-tidal waters, the limit or edge of the bed of a body of water where the land has 
been covered by water so long as to wrest it from vegetation or as to mark a distinct 
character upon the vegetation where it extends into the water or upon the soil itself; and 

 
(b) for tidal waters, the mark on the seashore reached by the average of the mean high tides 
of the sea between the spring and neap tides in each quarter of a lunar revolution during the 
year excluding only extraordinary catastrophes or overflow.32 
 

[Underlining added] 
 

The Land Surveyors Regulations establish that the ordinary high-water mark is presumed as the 
feature defining water boundaries, unless otherwise provided by an existing right.33 The precise 
location of the ordinary high-water mark is determined using facts and evidence.34 We conducted 
searches for caselaw or resources that would help to interpret the phrase “excluding only 
extraordinary catastrophes or overflow” but were unable to find further guidance. Based on the 
definition set out in the Land Surveyors Regulations, we find it difficult to accept that a 
landowner, developer, designated professional, municipal representative, or a member of the 

 
31 Land Surveyors Regulations, NS Reg 308/2013 amended to NS Reg 32/2014, section 70.  
32 Ibid, section 70(1)(a), (b). 
33 Ibid, section 70(2). 
34 Gary J Corsano and Robert F Risk, “The Ebb and Flow of Water Law in Nova Scotia”, Canadian Bar Association Nova Scotia Branch, 2008 
Development Conference, 11 January 2008 at page 9. 
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public would be able to identify the high-water mark easily or precisely on a given piece of 
coastal property. That creates a barrier to consistent monitoring of developments on the coast, 
and in turn, threatens the ability to effectively ensure compliance and enforce the Act and its 
regulations.  
 
It is our understanding, based on correspondence with the Association of Nova Scotia Land 
Surveyors, that a Nova Scotia land surveyor must be included in the Coastal Protection Act 
regulations as a designated professional, because only members of their association are qualified 
to conduct professional land surveying, which includes identifying property boundaries. This is 
consistent with the Land Surveyors Act, which states that:  
 

No person shall engage in the practice of professional land surveying or shall describe the 
person’s activities as activities falling within the meaning of “professional land surveying” 
unless the person  
 

(a) is an active member of the Association; or  
 
(b) is otherwise authorized to engage in the practice of professional land surveying as 
set out in this Act or the regulations.35 

  
It is further our understanding that Nova Scotia land surveyors use available skill and technology 
to conduct consistent observations with respect to property boundaries, including the location of 
the ordinary high-water mark. These skills and technology are required to make observations of 
the ordinary high-water mark consistent around the province, and without which, serious errors 
(tens of meters) can occur with respect to the location of the high-water mark.36 We therefore 
submit that the proposed regulations ensure that the level of certainty and accuracy with which 
the ordinary high-water mark is determined is similar to or better than that of land surveyors, or 
that land surveyors are part of the process. We further submit that the ordinary high-water mark 
should be marked by the designated professional, or a land surveyor, as part of their site-specific 
assessment, to ensure that everyone involved (i.e. developers, contractors, and municipal 
representatives) is using a consistent marker for their inspections.  
 
Recommendation 8 
Designated professional reports, permits and agreements must be publicly available. 
 
It is often the case that enforcement of environmental laws in Nova Scotia begins with a 
citizen complaint, usually because departments and municipalities do not have the 
necessary resources to adequately monitor for compliance. It is therefore necessary that 
information that informs compliance with the Coastal Protection Act and its regulations is 
accessible: this means information is free, readily available, and not subject to delays or 
time-consuming processes like those under the Freedom of Information and Protection of 
Privacy Act. It is our understanding that municipal building permits and development 
agreements may be available through a FOIPOP request, but that method of obtaining 
important information is often delayed, even when information may be required in an 

 
35 Land Surveyors Act SNS 2010 c 38, section 21(1).  
36 Peter Berrigan, President of the Association of Nova Scotia Land Surveyors, Email Correspondence, September 21, 2021.  
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urgent or timely manner. We submit that the proposed regulations contain provisions 
requiring that all the information that municipalities use to make decisions under the 
Coastal Protection Act and its regulations, for developments within the coastal protection 
zone – including designated professional reports, building permits, and development 
agreements – be made available in a free on-line public registry and that the information be 
submitted to the registry in a timely fashion.  
 
Conclusion and Summary of Recommendations 
 
While the Coastal Protection Act provides a solid foundation, and the proposed regulations offer 
a strong framework for implementing the Act, more work is required to fill in the proposed 
regulations to make them into a finished product that provides the best opportunity for the 
province to protect its coast. We remind the Department that it is a requirement under the Act 
that the regulations take into account the purposes and principles of the Act.37 It will therefore be 
important that the regulations protect existing and future human development and protect coastal 
ecosystems, so that present and future generations can continue to benefit from the dynamic and 
shifting nature of the coast. It will also be important for the regulations to reflect the principles of 
the Act, which recognize that protecting coastal ecosystems – like coastal wetlands, barrier 
beaches, and estuaries – helps to protect human development and activities, and provides 
opportunities for safe, sustainable economic development.  
 
In our submission, we have made eight key recommendations, which we urge the Department to 
consider in this next stage of drafting the regulations. Those recommendations are as follows: 
 

• The regulations need to enhance coastal wetlands protections. 
• The regulations should provide a clear and expansive definition for barrier beaches. 
• The definition for estuaries must reflect and protect all estuarial ecosystems. 
• The proposed construction setback exemptions and modifications must be narrowed.  
• Construction setbacks must apply to other activities in the coastal protection zone. 
• The proposed restrictions must apply on private land in the coastal protection zone.  
• There must be a clear process to determine the high-water mark. 
• Designated professional reports, permits and agreements must be publicly available. 

 
We look forward to continued collaboration as we work to achieve effective coastal protection in 
the coming months.  
 
Sincerely, 

 
Mike Kofahl 
Staff Lawyer, East Coast Environmental Law 

 
37 CPA, section 26.  


