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The objective of East Coast Environmental Law Association’s 
(ECELAW) Environmental Rights Project is to organize an 
effective east coast campaign promoting the need for, and 
recognition of, federal and provincial environmental rights. 
(&(/$:� LV� FRQGXFWLQJ� SURYLQFH�VSHFL¿F� OHJDO� UHVHDUFK��
providing resources, starting community dialogue, creating 
strategic partnerships and developing campaign action 
plans. 

The purpose of this document is to introduce the concept 
of environmental rights, analyze the current status of 
environmental rights in Canada, and explore options for 
incorporating environment rights in the Maritime Provinces. 

(&(/$:�LV�D�QRQ�SUR¿W�VRFLHW\�WKDW�SURYLGHV�SXEOLF�LQWHUHVW�
environmental law assistance to Atlantic Canadians. 
ECELAW envisions a future where innovative and effective 
environmental laws provide Atlantic Canadians with a clean, 
healthy environment that contributes positively to the quality 
of life of present and future inhabitants and visitors. 

ECELAW received funding from the Catherine Donnelly 
Foundation to raise awareness about environmental rights 
in the Atlantic region.  The Catherine Donnelly Foundation, 
HVWDEOLVKHG� LQ� ������ LV� WKH� ¿QDQFLDO� DQG� KXPDQ� OHJDF\� RI�
the efforts of The Sisters of Service, and a testament to 
their work in communities across Canada. We are working 
alongside the David Suzuki Foundation and Ecojustice in 
their nation-wide campaign for environmental rights. 

This report is intended for members of the public, 
HQYLURQPHQWDO� QRQ�SUR¿W� RUJDQL]DWLRQV�� DQG� FRPPXQLW\�
groups in Nova Scotia, New Brunswick, and Prince Edward 
Island. It is intended to provide background information to 
stimulate discussions on environmental rights as they relate 
WR�WKH�VSHFL¿F�QHHGV�RI�HDFK�SURYLQFH��

A. INTRODUCTION
1



The environmental rights advocated in this report are those 
based on the idea that all humans have the right to live in a 
healthy environment. They recognize that humans require 
healthy environments in order to be healthy themselves. 
Environmental rights are designed to protect and restore 
the environment, which, in turn, supports healthy people 
and communities.  

Though the idea of environmental rights has been around 
IRU�D�ORQJ�WLPH��HQYLURQPHQWDO�ULJKWV�ZHUH�¿UVW�UHFRJQL]HG�
on the international stage in the 1972 Declaration of the 
United Nations Conference on the Human Environment. 
Principle 1 of the Stockholm Declaration (developed at this 
conference) states:

[Each human] has the fundamental right to freedom, equality 
and adequate conditions of life, in an environment of a 
quality that permits a life of dignity and well-being, and he 
[or she] bears a solemn responsibility to protect and improve 
the environment for present and future generations.1

Environmental rights are generally split into two categories. 
Substantive environmental rights focus on providing 
tangible environmental protection to ensure a healthy, 
livable environment. Procedural rights, on the other hand, 
ensure that the public can participate in the environmental 
protection process. They focus on the right to environmental 

information, the right to participate in environmental 
decision-making, and the right of access to justice when 
one objects to decisions.2

In the past 50 years, the concept of environmental rights 
has gained considerable acceptance worldwide. Over 90% 
of the United Nations member states recognize a right to 
a healthy environment.3 Most of these countries have 
incorporated the right to a healthy environment into their 
national constitutions. Constitutions are the ‘supreme’ law 
of a nation, meaning that all other laws and regulations in 
these countries must respect environmental rights. Other 
countries recognize environmental rights through statutes 
at various levels of government.  The remaining countries 
have implicitly incorporated environmental rights into their 
laws through court decisions. 

(VWDEOLVKLQJ� D� OHJDO� ULJKW� UHÀHFWV� WKH� FRUH� YDOXHV� RI� D�
society.  Creating a legal right to a healthy environment 
demonstrates a societal commitment to place a high 
value on the health and well-being of its members. As an 
example, environmental rights would allow ‘the rights of 
those who seek to pollute and degrade the environment 
for economic gain to be balanced against the rights of 
those individuals and communities that suffer the burden 
of that pollution.4 

B. WHAT IS AN ENVIRONMENTAL RIGHT?
2

C. ENVIRONMENTAL RIGHTS IN CANADA
Canada is one of only 16 United Nations countries that 
do not recognize the right to a healthy environment. 
A right to a healthy environment is not mentioned in our 
Constitution. None of the attempts at passing a federal 
bill of environmental rights has been successful, and 
environmental rights have yet to be explicitly recognized by 
the Supreme Court of Canada.

In his book, The Right to a Healthy Environment, Revitalizing 
Canada’s Constitution,5 David Boyd argues for entrenching 
a right to a healthy environment in our national Constitution. 

“Entrenching environmental rights and responsibilities in the 
constitution would force Canadians to make sustainability 
a genuine priority, resulting in changes that would make 
Canada a greener, leaner, wealthier, healthier, happier 
nation in the long run.”6

%R\G�SURYLGHV�¿YH�FRPSHOOLQJ�UHDVRQV�IRU�UHFRJQL]LQJ�WKLV�
right:

��Environmental protection has evolved into a 
fundamental value held by the overwhelming majority 
of Canadians.

��There is an urgent need to improve Canada’s poor 
environmental performance and preserve this 
FRXQWU\¶V�PDJQL¿FHQW�ODQGVFDSHV��QDWXUDO�ZHDOWK��DQG�
biodiversity.

��It is vital to protect Canadians’ health from 
environmental hazards such as air pollution, 
contaminated food and water, and toxic chemicals. 

� Uncertainty regarding the responsibility of all levels 
of government for environmental protection has 
undermined efforts to make Canada more sustainable 
DQG�WKHUHIRUH�QHHGV�WR�EH�FODUL¿HG�

� Environmental rights and responsibilities are 
fundamental elements of Indigenous law, and 
acknowledging them would mark an important step 
toward reconciliation with Aboriginal people.7
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Canadians often speak of our love for Canadian 
landscapes and our connection to the natural world. 
Images of vast untouched landscapes – be they 
mountains, coastlines, prairies, tundra, or the Canadian 
Shield – evoke a sense of pride and contribute to our 
national identity. Yet, out of 25 of the wealthiest OECD 
countries,8 Canada has the second worst environmental 
record according to a study conducted for the David 
Suzuki Foundation.9 In this study, each country’s 
environmental record was evaluated by reviewing 28 
HQYLURQPHQWDO� LQGLFDWRUV� LQFOXGLQJ�HI¿FLHQF\�DQG�FOHDQ�
energy, waste and pollution, and nature conservation. 
Our environmental performance is only slightly better 
than the United States. 

Boyd highlights this contradiction in his book by noting, “…
contrary to the myth of a pristine green country providing 
environmental leadership to the world, a huge pile of 
studies proves beyond a reasonable doubt that Canada 
lags behind other nations in terms of environmental 
performance.” 10

Most Canadians wrongly believe that they already have 
a right to a healthy environment.  Nine in ten Canadians 
polled by Angus Reid believed that governments should 
recognize their right to a healthy environment.  The same 
poll found that a majority of Canadians erroneously 
believe their right to a healthy environment is already 
included in the Charter of Rights and Freedoms.11  
Canadian perceptions appear to be disconnected from 
the facts, highlighting the need to educate Canadians 
about the lack of environmental rights in Canada.

1.0 Where are we headed? Current Trends in 
Environmental Rights in Canada

As mentioned above, Canada remains one of only 16 
countries that do not recognize a right to a healthy 
environment. But perhaps good news is on the 
horizon. Here are some examples of current trends in 
environmental rights across Canada: 

��,Q�������1'3�0HPEHU�RI�3DUOLDPHQW�/LQGD�
Duncan introduced a comprehensive Canadian 
Environmental Bill of Rights (Bill C-469).12  The Bill 
received unanimous support of the opposition parties 
in 2011. The Bill was not passed as Parliament 
ZDV�SURURJXHG�EHIRUH�D�¿QDO�YRWH�ZDV�WDNHQ�EXW�LW�
continues to provide a template for a federal statute 
recognizing environmental rights. 

��,Q�������(FRMXVWLFH�ODXQFKHG�WKH�¿UVW�HQYLURQPHQWDO�
rights-based lawsuit on behalf of Ron Plain and Ada 
Lockridge, two members of the Aamjiwnaang First 
Nation located in the Chemical Valley of Sarnia, 
Ontario.13

��'DYLG�%R\G��HQYLURQPHQWDO�ODZ\HU�DQG�SURIHVVRU��
authored the book, The Right to a Healthy Environment, 
Revitalizing Canada’s Constitution, which details how 
Canada’s Constitution could be used to enshrine the right 
to a healthy environment.  Following its release, Boyd 
toured the country to discuss and promote the right to a 
healthy environment for all Canadians.14

��7KH�'DYLG�6X]XNL�)RXQGDWLRQ�LV�ZRUNLQJ�RQ�D�QDWLRQDO�
campaign promoting environmental rights in Canada 
with the message that every Canadian deserves a right 
to a healthy environment. They argue that the best way 
to achieve this is through constitutional recognition 
of environmental rights. They have published several 
papers on the topic including one on the history of 
environmental rights in Canada and one on possible 
methods of recognizing environmental rights in Canada.15

��,Q�WKH�IDOO�RI�������'DYLG�ZLOO�WRXU�&DQDGD�ZLWK�WKH�
message that every person has the right to a healthy 
environment.

While the efforts to gain support for a constitutional right to 
a healthy environment in Canada are well underway, two 
provinces and all three territories have already taken steps to 
recognize this right in their own laws.

��4XHEHF¶V�Environmental Quality Act has included a 
right to a healthy environment since 1978.16 In 2006, 
WKH�JRYHUQPHQW�RI�4XHEHF�DOVR�DGGHG�WKH�ULJKW�WR�LWV�
provincial Charter of Human Rights and Freedoms. 

��,Q�������2QWDULR�SDVVHG�WKH Environmental Bill of Rights, 
which includes a comprehensive series of procedural 
rights available to its citizens.17  

��<XNRQ��1:7��DQG�1XQDYXW�DOO�KDYH�PRGHVW�HQYLURQPHQWDO�
rights legislation. Yukon’s Environment Act recognizes 
that the people of Yukon have a right to a healthful 
natural environment.18 However, the substantive right is 
limited by weak enforcement mechanisms. Both Nunavut 
and the Northwest Territories have an Environmental 
Rights Act that recognizes a right to protect the 
environment, although the right only applies to protection 
from contaminants.19

1RQH�RI�WKH�0DULWLPH�3URYLQFHV�KDV�OHJLVODWLRQ�WKDW�VSHFL¿FDOO\�
recognizes the right to a healthy environment.  However, 
the New Brunswick Environmental Law Society drafted 
a proposed New Brunswick Environmental Bill of Rights, 
covering a comprehensive set of procedural rights including 
access to environmental information, public participation in 
environmental decision-making, and access to environmental 
justice. As well, the Conservation Council of New Brunswick 
drafted a declaration of fundamental principles on which an 
Environmental Bill of Rights should be built, titled, Charter for 
Environmental Justice.



4

We believe that legal recognition of environmental rights will 
EHQH¿W�WKH�0DULWLPH�3URYLQFHV�LQ�VHYHUDO�ZD\V��7KH�$WODQWLF�
region has a long history of resource-based economies. 
For centuries, we have depended on the land and sea for 
our livelihoods. Many survived on small-scale agriculture, 
¿VKLQJ��DQG�RWKHU�W\SHV�RI�KDUYHVWLQJ��,Q�UHFHQW�\HDUV��WKHUH�
has been a shift away from subsistence harvesting towards 
more large-scale natural resource industries. However, the 
natural resource sector is still a large part of the Maritime 
economy. Major industries such as forestry, agriculture, 
¿VKLQJ�� DQG� WRXULVP� GHSHQG� RQ� D� KHDOWK\�� SURGXFWLYH�
environment. Ongoing environmental degradation threatens 
the viability of these Maritime industries and impacts the 
ability of individuals to sustain themselves from the land 
and sea.
 
Examples below highlight situations in each province where 
community members have not been able to participate 
in environmental decision-making because of a lack of 
environmental rights. 

����1RYD�6FRWLD��3XOS�0LOO�:DVWHZDWHU�LQ�%RDW�+DUERXU

In 1967, a pulp mill built near Pictou Landing, Nova Scotia 
began pumping wastewater containing various toxic 
substances into Boat Harbour, an estuary near Pictou 
/DQGLQJ��:KHQ�WKH�PLOO�ZDV�¿UVW�EXLOW��PHPEHUV�RI�WKH�3LFWRX�
Landing First Nation reserve were told that the wastewater 
would have little impact on the environment.20 They were 
told that the water would be safe to drink. Over 40 years 
later, despite improvements to the treatment process, the 
Boat Harbour estuary remains contaminated with mercury, 
dioxins, furans, and cadmium. 21

The trillion litres of toxic wastewater dumped into Boat 
Harbour over the past 40 years affects the ability of local 
community members to live in a healthy environment. 
Locals have noticed an increase in health issues in their 
community and fear the toxic waste is to blame.22 As a 
result, they no longer feel safe swimming in these waters, 
or harvesting traditional foods such as clams. Research is 
FXUUHQWO\�XQGHUZD\�WR�¿QG�RXW�ZKHWKHU�ZDVWHZDWHU�LV�LQ�IDFW�
causing these health problems.23  Without environmental 
rights, concerned community members trying to protect 
their local environment face considerable challenges. They 
have trouble accessing important information and have few 
opportunities to participate in decisions that impact their 
communities.  

The wastewater contamination of Boat Harbour also 
represents an example of environmental racism.  
(QYLURQPHQWDO� UDFLVP� LV� GH¿QHG� DV� DQ\� SROLF\� WKDW�
differentially affects or disadvantages individuals, groups 

D. THE BENEFIT OF ENVIRONMENTAL RIGHTS IN THE MARITIMES
or communities based on race or colour.25 As a result, 
members of these communities bear a disproportionate 
burden of the harm caused by environmental pollutants.  
A common example of environmental racism is when a 
government encourages polluting industries to locate close 
to marginalized communities. The Pictou Landing First 
Nation is directly affected by the contamination of Boat 
Harbour and the decision by the government of Nova Scotia 
to allow the toxic industry and waste discharge to continue.25

2.0 Prince Edward Island: Fish Kills in Barclay Brook

0DMRU� ¿VK� NLOOV� LQ� %DUFOD\� %URRN�� 3(,� RYHU� WKH� SDVW� WKUHH�
\HDUV�KDYH�UHVXOWHG�LQ�WKRXVDQGV�RI�¿VK�GHDWKV�26 Evidence 
VXJJHVWV�WKDW�WKHVH�¿VK�NLOOV�ZHUH�FDXVHG�E\�SHVWLFLGH�UXQ�
RII� IURP� QHDUE\� IDUPHUV¶� ¿HOGV�� 2YHU� WKH� SDVW� ��� \HDUV��
agricultural pesticide use in PEI has increased by 571% 
as farmers have shifted towards a potato monoculture.27 

This drastic increase in pesticide use has caused concern 
among local community members who fear that pesticides 
will harm their health through air pollution and groundwater 
contamination. They are concerned that the same pesticides 
FDXVLQJ�WKHVH�¿VK�NLOOV�DUH�HQWHULQJ�WKHLU�ZDWHU�VXSSO\��7KH\�
have no right to know which pesticides are sprayed, nor 
when they are going to be applied. 

(QYLURQPHQWDO�OHJLVODWLRQ�LQ�3(,�GRHV�QRW�VXI¿FLHQWO\�SURWHFW�
against these environmental harms. The only provision in 
the PEI Environmental Protection Act that minimizes harm 
from pesticide applications is a requirement for a 15-metre 
EXIIHU� ]RQH� EHWZHHQ� ZDWHUZD\V� DQG� IDUP� ¿HOGV�28 One 
IDUPHU�ZDV� LQYHVWLJDWHG� LQ�FRQQHFWLRQ�ZLWK�D������¿VK�NLOO�
and pled guilty to farming within the 15-metre buffer zone.29 

Another farmer pled guilty to violating the federal Fisheries 
Act. However, without environmental rights, community 
members have little recourse to address their environmental 
and health concerns with respect to increased pesticide use. 

3.0 New Brunswick: Increased Forestry on Crown Land

In spring of 2014, the New Brunswick government released 
a new forestry strategy titled ‘Putting our Resources to 
Work: A Strategy for Crown Lands Forest Management’.30 

This forestry plan allows the forestry sector to take 20 
percent more softwood from Crown land, which will result in 
cutting an additional 660,000 cubic metres of wood. Under 
the new policy, the area of land reserved for selection-based 
cutting (i.e., non-clear-cut methods) for habitat and other 
conservation purposes is reduced from 28 percent to 23 
percent. 

Community members and scientists alike are concerned 
about the overharvesting of forests in New Brunswick. 



5Some scientists believe that at least 30 percent of forests 
need to be managed with harvesting practices other than 
clear-cuts and plantations to maintain minimum viable 
populations of those forest species that have been studied 
and monitored in the province.31

Residents of New Brunswick were not given an opportunity 
to participate in the development of this forestry strategy.  
According to University of New Brunswick law professor 
David Bell, there is little opportunity to challenge the 
policy, insofar as it has been ‘enshrined’ in a contract 
signed with the forestry company J.D. Irving Ltd. Dr. Bell 
suggests that the contract with J.D. Irving Ltd. could only 
EH�QXOOL¿HG�E\�DQ�DFW�RI�WKH�OHJLVODWXUH��

E. MODEL ENVIRONMENTAL RIGHTS
ECELAW has developed a few tools to help facilitate a 
conversation on environmental rights in the Maritime 
3URYLQFHV��7KH�¿UVW�WRRO� LV�D�OLVW�RI�PRGHO�HQYLURQPHQWDO�
rights provisions, attached as Appendix A to this report.  
These model environmental rights provisions could be 
used in stand-alone environmental rights law, or added 
to existing laws.32

The ideal provisions are divided into the two broad 
categories of substantive and procedural environmental 
rights.  An overview is provided below: 

1.0 Substantive Rights
2.0 Procedural Rights
 2.1 Access to Information
 2.2 Public Participation in Environmental 
                  Governance and Decision-Making
 2.3 Access to Justice
 2.4 Protection from SLAPP Suits
 2.5 Whistleblower Protection
 2.6 Independent Oversight

1.0 Substantive Rights
A substantive right to a healthy environment provides 
a tangible human right to live in a healthy environment.  
In essence, this right should serve to protect, restore, 
DQG�FRQVHUYH� WKH�QDWXUDO�HQYLURQPHQW� IRU� WKH�EHQH¿W�RI�
present and future generations. 

“Every person has the right to a healthy environment in 
Nova Scotia [New Brunswick, Prince Edward Island], 
including a right to unpolluted air, clean water and 
uncontaminated land.”

A substantive right to a healthy environment may exist on 
its own or may be supported by one or more procedural 
rights that support environmental protection in practice. 

2.0 Procedural Rights

2.1 Access to Information 
Public access to information is an important component of 
environmental rights because it gives members of the public 
the tools to ensure their government is accountable in its 
responsibility to protect the right to a healthy environment. 
Transparency allows citizens to hold governments accountable 
for their environmental record. 

As a basic right, members of the public should be informed 
of any toxic substances that may be found in consumer 
SURGXFWV� DQG� QRWL¿HG� RI� DQ\� HQYLURQPHQWDO� HPHUJHQFLHV�� $�
more proactive approach to environmental information would 
also require governments to regularly publish ‘state of the 
environment’ reports that inform the public about the health of 
their environment.

2.2 Public Participation in Environmental Governance and 
Decision-making
Public participation in government decision-making processes 
is a fundamental component of the democratic process. It gives 
concerned citizens the opportunity to affect environmental 
change. Meaningful public participation builds on the right to 
environmental information by providing informed citizens with 
avenues to use the information they receive. An example is the 
right to comment on proposed government initiatives and the 
right to request a review of existing policies, regulations and 
programs. Citizens should also be given the opportunity to 
propose new environmental initiatives. 

2.3 Access to Justice
Public participation in the environmental decision-making process 
may not always result in decisions that support environmental 
rights. Concerned citizens who want to challenge government 
GHFLVLRQV�DUH�RIWHQ�FRQIURQWHG�ZLWK�OHJDO�DQG�¿QDQFLDO�EDUULHUV��
Access to justice provisions remove these barriers and facilitate 
broader opportunities to challenge decisions. For example, a 



6concerned citizen may be granted the legal standing to 
challenge a decision even where she or he is not directly 
impacted.  A right to pursue a private prosecution or civil 
action to protect the environment may also facilitate 
access to justice. To make these legal challenges 
¿QDQFLDOO\� IHDVLEOH�� LQGLYLGXDOV� VKRXOG� KDYH� DFFHVV� WR�
affordable proceedings. 

2.4 Protection from SLAPP Suits
A Strategic Law Suit Against Public Participation (SLAPP) 
is a civil law suit typically brought by large companies 
in an attempt to silence individuals and citizen groups 
through allegations of defamation, slander or libel. 
SLAPP suits are used to discourage environmental 
activism by burdening citizen groups with high legal costs. 
Protection from SLAPP suits is an important component 
of an environmental rights statute because it encourages 
public participation in contentious environmental issues. 
Meaningful public participation is only achieved when 
citizens are free to engage in debates about environmental 
harm without threat of intimidation. 

2.5 Whistleblower Protection
Employees are often in the best position to report on environmental 
problems in their workplace. However, they may decide not 
to report such problems out of fear that their employer will 
discipline them for speaking out. Whistleblower protection offers 
these individuals protection from recourse by their employers. It 
ensures that those who have voiced their environmental concerns 
cannot be unfairly disciplined, dismissed, or intimidated. Without 
this protection, citizens will be less likely to share important 
environmental concerns. 

2.6 Independent Oversight
An independent body is a useful way to oversee the overall 
protection of environmental rights within a province.  This body 
should be specialized in environmental issues and removed 
from the political decision-making associated with government 
GHSDUWPHQWV��,W�FDQ�DFW�DV�D�WKLUG�SDUW\�LQ�VSHFL¿F�HQYLURQPHQWDO�
disputes, oversee the compliance of environmental statutes, and 
encourage environmental education through regular reporting. 

Flowchart of Procedural Environmental Rights

Access to information
What type of information can you access easily?

Public participation
What can you do with the information you accessed?

Access to justice
What can you do to challenge decisions?
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F. Current Status of Environmental Rights in the Maritimes

ECELAW completed an analysis of the current 
environmental legislation in PEI, New Brunswick and 
Nova Scotia to assess environmental rights that may 
already exist in these Provinces. Following is an overview 
of what we found.

1.0 Prince Edward Island Gap Analysis

The primary environmental statute is the Environmental 
Protection Act.33  A substantive right to a healthy 
environment is not mentioned in this statute. 

Procedural Right Content
Access to Information There is no ability for members of the public to access 

environmental information in PEI unless they submit a 
request under the Freedom of Information and Protection 
of Privacy Act.34 The Department of Environment is 
not required to make available any environmental 
information.

Public Participation in Environmental Governance and 
Decision-Making

There are limited opportunities for members of the public 
to participate in environmental decision-making. They are 
able to comment on certain environmental proposals but 
the time limits are restrictive and there is no mechanism 
for ensuring that their comments are considered. PEI 
citizens cannot request environmental investigations, 
propose new initiatives or review existing environmental 
laws.

Access to Justice Concerned citizens in PEI who want to protect the 
environment face considerable barriers, as there are few 
options for enforcing environmental laws.  Individuals 
cannot get legal standing to challenge government 
decisions. There are no provisions that allow citizens to 
undertake a private prosecution outside of the common 
law or to initiate a civil action to protect the environment. 
Members of the public can only appeal decisions to 
UHIXVH�RU�UHYRNH�VSHFL¿F�SHUPLWV�ZKHQ�WKHLU�LQWHUHVWV�DUH�
affected.

Protection from SLAPP Suits In PEI, citizen groups who speak out against environmental 
harms may be the subjects of a SLAPP suit.

Whistleblower Protection There is no whistleblower protection for employees who 
want to speak out about environmental violations in their 
workplace. In PEI, employees might fear that they will be 
disciplined, dismissed or otherwise punished for voicing 
their environmental concerns.

Independent Oversight In PEI, there is no independent oversight of 
environmental issues. The PEI government oversees 
the implementation of the Environmental Protection 
Act with limited input from members of the public. All 
environmental disputes are dealt with in the regular legal 
system without any opportunity for alternative dispute 
resolution.
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82.0 New Brunswick Gap Analysis

The three primary environmental statutes in New Brunswick 
are the Clean Environment Act (CEA)35, the Clean Air Act 
(CAA)36 and Clean Water Act (CWA). 37 A substantive right 
to a healthy environment is not mentioned in any of these 
statutes. 

Procedural Right Content
Access to Information Under the Clean Air Act, the government must publish 

all approvals of air contaminants in an online database. 
Other than these selected air contaminants, there is no 
ability for members of the public to access environmental 
information in New Brunswick unless they submit a 
request under the Freedom of Information and Protection 
of Privacy Act. There are no provisions in either the 
Clean Environment Act or the Clean Water Act that 
require the government to make information accessible 
to the public. 

Public Participation in Environmental Governance and 
Decision-Making

In New Brunswick, there are limited opportunities for 
members of the public to participate in environmental 
decision-making. Only the Clean Air Act includes 
provisions that allow the public to comment on changes 
to the Act and to request an investigation under the Act. 
However, the public cannot request reviews of existing 
environmental legislation or propose new environmental 
initiatives

Access to Justice In New Brunswick, only property owners, or individuals 
DSSO\LQJ�IRU�VSHFL¿F�SHUPLWV��DUH�DEOH�WR�DSSHDO�GHFLVLRQV�
that directly affect their interests. Other citizens have no 
ability to challenge environmental decisions because 
they have no legal standing to do so. There are no 
VSHFL¿F�SURYLVLRQV�WKDW�DOORZ�FLWL]HQV�WR�XQGHUWDNH�SULYDWH�
prosecutions outside of the common law or to initiate 
civil actions to protect the environment. There are no 
mechanisms in place to make court proceedings more 
affordable. 

Protection from SLAPP Suits In New Brunswick, citizen groups who speak out against 
environmental harms could be the subjects of a SLAPP 
VXLW��7KHUH�LV�QRWKLQJ�VWRSSLQJ�FRPSDQLHV�IURP�¿OLQJ�
SLAPP suits in an attempt to silence community groups. 

Whistleblower Protection In New Brunswick, the Public Interest Disclosure Act38 
prevents employers from retaliating against employees 
because they made a good faith disclosure about an 
issue in the public interest. This provision protects 
employees who want to speak out about environmental 
violations. 

Independent Oversight In New Brunswick, the Ombudsman Act39 allows 
individuals to have their grievances heard by an 
independent third party. However, there is no 
independent body specialized in environmental 
issues. The New Brunswick government oversees the 
implementation of its environmental laws with limited 
input from members of the public. 



6061 University Avenue
Halifax, NS Canada
*�0��0!    

Tricia Barry
Executive Director

1.902.489.7997
tbarry@ecelaw.ca

ecelaw.ca

93.0 Nova Scotia Gap Analysis

The primary environmental statute in Nova Scotia is the 
Environment Act (NSEA).40 The purpose section of the 
NSEA includes a goal of “maintaining environmental 
protection as essential to the integrity of ecosystems, 
human health and the socio-economic well-being of 
society.” 41 This is not a binding provision or a substantive 
environmental right but it provides some guidance when 
interpreting the rest of the Act. 

Procedural Right Content
Access to Information In Nova Scotia, the Minister of Environment is required 

to make information collected under the NSEA available 
to the public in an environmental registry.  In practice, 
most requests for information require a FOIPOP request.  
The Minister is required to regularly publish state of the 
environment reports, but this rarely occurs.  In practice, 
there is no easy way for members of the public to receive 
environmental information in Nova Scotia. 

Public Participation in Environmental Governance and 
Decision-Making

There are more opportunities in Nova Scotia for 
members of the public to participate in environmental 
decision-making than in New Brunswick and PEI.  
Members of the public can request to have a suspected 
environmental offence investigated. The NSEA requires a 
public review of all regulations and a mandatory review of 
the Act. Members of the public cannot request a review 
of the NSEA or propose new environmental initiatives. 

Access to Justice In Nova Scotia, there are considerable barriers that 
prevent concerned citizens from enforcing environmental 
ODZV���0HPEHUV�RI�WKH�SXEOLF�FDQ�DSSHDO�VSHFL¿F�
decisions if they are considered an ‘aggrieved person’ 
under the NSEA. Other citizens do not have legal 
VWDQGLQJ�WR�FKDOOHQJH�D�GHFLVLRQ��7KHUH�LV�QR�VSHFL¿F�
statutory ability for members of the public to undertake a 
private prosecution outside of the common law. There are 
no mechanisms in place to make court proceedings more 
affordable or accessible to members of the public. 

Protection from SLAPP Suits Citizen groups based in Nova Scotia who speak out 
against environmental harms could be the subjects of 
SLAPP suits. There is nothing stopping companies from 
¿OLQJ�6/$33�VXLWV�LQ�DQ�DWWHPSW�WR�LQWLPLGDWH�FRPPXQLW\�
groups into silence. 

Whistleblower Protection In Nova Scotia, the NSEA contains whistleblower 
protection for employees who report or intend to report 
HQYLURQPHQWDO�YLRODWLRQV��(PSOR\HUV�IDFH�¿QHV�DV�KLJK�DV�
$1 million if they intimidate, discipline, punish, or dismiss 
employees for reporting violations. 

Independent Oversight In Nova Scotia, the Ombudsman Act42 allows individuals 
to have their grievances heard by an independent third 
party. However, there is no independent body specialized 
in environmental issues. The Nova Scotia government 
oversees the implementation of its environmental laws 
with limited input from members of the public.



10

As the gap analyses demonstrate, none of the three provinces 
has comprehensive environmental rights provisions in their 
environmental legislation. In this section, we present a 
couple of options to incorporate environmental rights into 
provincial legislation. 

1.0 Introduce an Environmental Bill of Rights
Each Maritime province could adopt a standalone law 
containing a substantive right to a healthy environment along 
with procedural rights to allow public participation. 

As mentioned earlier, the government of Ontario enacted 
the Environmental Bill of Rights in 1993. This provincial law 
recognizes the environmental rights of everyone in Ontario 
and provides them with a strong set of procedural rights. The 
Bill also created the Environmental Commissioner of Ontario, 
an independent body tasked with monitoring and reporting 
on environmental compliance. The Bill has been criticized for 
focusing too heavily on procedural rights without providing 
real environmental protection.43 However, it provides some 
guidance to Maritime Provinces that might consider adopting 
a comprehensive Environmental Bill of Rights. 

The New Brunswick Environmental Law Society has already 
drafted a proposed New Brunswick Environmental Bill of 
Rights (NBEBR). It covers a comprehensive set of procedural 
rights including access to environmental information, public 
participation in environmental decision-making, and access 
to environmental justice.

7KH� EHQH¿W� RI� VWDUWLQJ� ZLWK� D� FRPSUHKHQVLYH� QHZ� ODZ��
as opposed to amending existing legislation, is that it 
shows commitment to environmental rights. Adopting 
FRPSUHKHQVLYH�OHJLVODWLRQ�DOVR�DOORZV�WKH�SXEOLF�DQG�VSHFL¿F�
stakeholders to engage in its development. 
The main drawback of starting with a new, standalone 
environmental rights law is that it requires political will to 
adopt a new piece of legislation. It could also be costly to 
develop and implement a new environmental rights regime. 

2.0 Amend Existing Legislation
It is possible to add substantive and procedural rights to 
existing environmental laws. This would require expanding 
the provisions already in place in each province over a 
number of years.  

7KLV� DSSURDFK� LV� EHQH¿FLDO� EHFDXVH� LW� EXLOGV� RQ� DOUHDG\�
established legal frameworks, and thus may make political 
favor for environmental rights easier to gain.  It is also 
more cost effective to work with existing departments and 
government systems. 

G. WHERE DO WE GO FROM HERE?

Amending existing laws, however, does not 
demonstrate the same level of commitment to 
environmental rights, and might not result in a 
comprehensive set of rights.  It may be necessary to 
DPHQG�WKH�ODQJXDJH�RI�HQYLURQPHQWDO�ULJKWV�WR�¿W�WKH�
approach of an existing statute, which may change the 
meaning or effectiveness of the right.  There is a risk 
that governments will prioritize certain environmental 
rights provisions over others in an attempt to gain 
political favour. 

3.0 Tailored Approach for Each Province
Nova Scotia, New Brunswick and PEI are distinct 
provinces with different social, economic, and political 
climates. ECELAW wishes to engage groups and 
individuals in each of the three provinces to facilitate 
discussion on the most effective approach for each 
province. Ultimately, it is up to individuals in each 
province to determine the best approach to advance 
environmental rights. 
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For many Canadians, the environment is an important 
part of our national identity.  Yet Canada is one of only 16 
countries that have yet to recognize a right to a healthy 
environment. Several provinces and territories have included 
environmental rights in their legislation, with varying degrees 
of effectiveness. 

Environmental rights must start with a substantive right 
to live in a healthy environment, including a right to 
unpolluted air, water, and uncontaminated land; this right 
is then supported by procedural rights that allow citizens to 
hold their governments accountable to the public for their 
environmental records. 

Our analysis of environmental legislation in Nova Scotia, 
New Brunswick and Prince Edward Island found that none 
of these provinces recognize a substantive right to a healthy 
environment. Nor do these provinces include an adequate 
right to environmental information, the right to participate 
in environmental decision-making, or the right of access 
to justice. We suggest that it is time for Nova Scotia, New 
Brunswick and Prince Edward Island to provide their citizens 
with the right to a healthy environment.  We have the 
necessary tools and information to establish environmental 
rights. We have the evidence to demonstrate the need for 
DQG�EHQH¿WV�RI�HQYLURQPHQWDO�ULJKWV���:H�KDYH�PRGHOV�IURP�
around the world of governments that have implemented 
environmental rights.  Now is the time to take this information 
and engage our citizens and politicians to achieve a better 
understanding of the value of environmental rights as a 
means of protecting the health and well being of current and 
future generations.

An Introduction to Environmental Rights for Prince Edward 
Island, New Brunswick and Nova Scotia was authored by 
Heather Hill, LL.B, Georgia Lloyd-Smith, JD, and Lisa J. 
Mitchell, M.E.S., LL.B. 

For more information, contact:

East Coast Environmental Law 
6061 University Avenue
Halifax, Nova Scotia
B3H 4H9
info@ecelaw.ca 

H. CONCLUSION
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APPENDIX A:   Model Environmental Rights Provisions 12

Substantive Rights

The right to a 
healthy environment

Every person has the right to a healthy environment in 
Nova Scotia [New Brunswick, Prince Edward Island], 
including a right to unpolluted air, clean water and 
uncontaminated land. The provincial government, as the 
trustee of the environment, is responsible to protect the 
KHDOWK�RI�WKH�HQYLURQPHQW�IRU�WKH�EHQH¿W�RI�SUHVHQW�DQG�
future generations. Every person is responsible to protect 
the health of the environment in the province for the 
EHQH¿W�RI�SUHVHQW�DQG�IXWXUH�JHQHUDWLRQV�

'H¿QLWLRQV Environmental Rights Commissioner, Environmental 
Tribunal, Public Registry, State of the Environment 
Report, Environment

Purpose The purpose section of the statute should recognize the 
public right participate in the formulation of decisions 
affecting the environment, including opportunities to 
participate in and comment on the review of legislation, 
regulations and policies and the provision of access 
to information affecting the environment. The purpose 
section will also acknowledge principles of sustainability 
including, ecological value, precautionary principle, 
intergenerational equity, pollution prevention, polluter 
pays, stewardship principle, standstill principle, 
public engagement in decision-making, transparency, 
government that is responsive, effective, fair and timely.

The Act must be interpreted in a 
way that complies with the purpose 
section. Most of this is taken from the 
NSEA.

Procedural  Rights

Access to Information

The right to access 
information and 
receive public notice

The Minister shall establish and maintain an 
Environmental Registry. The Minister shall proactively 
SODFH�DQ\�UHFRUG�RU�LQIRUPDWLRQ�LGHQWL¿HG�LQ�WKH�$FW�V��RQ�
the Environmental Registry in a timely and transparent 
manner.  The Minister shall ensure that members of 
the public have access to the information contained in 
the Environmental Registry without delay, prohibitive 
cost and application requirements.  The Environmental 
Registry shall be made available on-line at no cost.  
The Environmental Registry shall be audited annually 
with oversight by the Environmental Commissioner.  
The audit shall be made available to the public on the 
Environmental Registry.

The Minister shall provide public notice of all applications 
and impending decisions made by the Minister or an 
Administrator under the [list of statutes for each province 
e.g. NSEA, CEA, CWA, CAA, EPA].  Public notice shall 
EH�JLYHQ�QRW�OHVV�WKDQ����GD\V�SULRU�WR�WKH�¿QDO�GHFLVLRQ���
The Notice will include links to any document relevant to 
the review of the application or impending decision.  All 
¿QDO�GHFLVLRQV�PDGH�XQGHU�WKH�$FW�V��VKDOO�EH�SRVted 
to the Environmental Registry within 10 days of the 
decision.

The FOIPOP concept may be too 
broad because it includes email 
communications, etc, and may be 
simply too much information to include 
in an on-line registry.  There is need 
to determine what documents should 
be included in the Registry.  There is a 
good starting list in the NSEA.
Regulations should be created to 
provide details on the nature of the on-
line database - searchable, regularly 
updated, free and timely access.
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13
The right to 
information on 
environmental 
emergencies

The Minister shall immediately inform any member of 
the public who may be affected by an environmental 
emergency of the emergency and shall share details of 
any imminent environmental or human health threats, 
including any measures that may prevent or mitigate 
harm.

State of the envi-
ronment reports

The Minister shall prepare a State of the Environment 
Report (SOER) for the province every two years and 
shall post the SOER on the Registry.
The SOER will include a statement by the Minister 
on how the right to a healthy environment has been 
incorporated into decisions made by the government 
during the period covered by the Report. The SOER 
will include measurable environmental objectives for 
air, water and soil. The SOER will include reports of 
industry releases where the industry operates under an 
environmental approval.

The right to know 
(what is in the 
air, water, food, 
consumer products, 
etc.).

The Minister shall make available to members of the 
public information on toxic substances that may be 
found in products used or consumed by the public, 
including the nature of the substance and any short- or 
long-term health or environmental impacts which may 
be caused by the using or consuming these products.  
This information shall be made available on the 
Environmental Registry.

The idea behind this right is similar to 
the WHMIS that exists for workers.

Public Participation in Environmental Governance 
and Decision-Making

The right to 
comment

Any new regulations or any substantive amendment to 
the regulations becomes law only after the regulations or 
amendments, as the case may be, have been subjected 
to public review and comment.
All proposed regulations, policies, plans, protocols 
standards or other regulatory instruments (including 
approvals) or substantive amendments to such shall be 
posted in the Environmental Registry and be available 
for comment for not less than 30 days before they 
DUH�¿QDOL]HG���7KH�0LQLVWHU�VKDOO�UHYLHZ�DOO�FRPPHQWV�
received, make all comments available on the public 
registry and identify ways a proposal has been affected 
by public input. All EA reports, the terms of reference for 
an EA report, and Ministerial decisions on an EA must 
be made available for public review and comment for a 
minimum of 30 days.

The opportunity to engage in public 
engagement should not be entirely at 
the discretion of the Minister.

The right to request 
a review (of a 
regulation, policy, 
statutory instrument, 
etc.)

Any person can apply to the Minister to have an existing 
statute, regulation, statutory instrument, or policy 
amended, repealed or revoked. The Minister shall 
acknowledge receipt of the request within 10 days and 
must consider whether to conduct a review.  The Minister 
shall inform the applicant within 60 days of the review 
or provide rationale for not conducting the review to 
the applicant.  The Minister must report to the applicant 
every 90 days during the review and at the conclusion 
of the review.  All documents and communications 
associated with the request and the review shall be 
available on the Environmental Registry. Where the 
DSSOLFDQW�LV�QRW�VDWLV¿HG�ZLWK�WKH�UHVXOW�RI�WKH�UHYLHZ�RU�
the rationale provided by the Minister, the applicant may 
appeal to have an independent review of the decision by 
the Environmental Commissioner.
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The right to request 
an investigation

Any person who has reason to believe that a provision 
of the Act(s) has been violated may apply to the 
Environmental Commissioner to have the suspected 
offence investigated.  The Environmental Commissioner 
shall oversee the investigation to be carried out by the 
relevant Minister.  The Minster shall acknowledge the 
DSSOLFDWLRQ�DQG�GLUHFW�HQIRUFHPHQW�RI¿FHUV�WR�LQVSHFW�
the matter.  The Minister must report progress to the 
Environmental Commissioner and the applicant within 
90 days.  The Minister can discontinue the investigation 
but must provide a statement in writing, with reasons, to 
the Environmental Commissioner, the applicant and the 
person being investigated.

This provision already exists in 
Nova Scotia and is not particularly 
effective because the Minister obtains 
advice from staff and usually does 
not investigate.  Putting another 
admin option with an independent 
commissioner would be a better 
approach. Requiring the Minister to 
meet with the complainant may also 
be an improvement.  Boyd raises the 
idea of an Independent Environmental 
Law Enforcement Agency.

The right to receive 
reasons

Where the Minister, administrator or delegated agent 
makes a decision under any section of the Act or 
regulations reasons for the decision must be provided 
to the applicant and must be made available on the 
Environmental Registry.

The right to propose 
an initiative

Other opportunities include: a right to participate in 
hearings for major developments or economic decisions 
which may lie outside the ‘environmental’ statutes, 
establishing advisory committees, round tables, etc.
The GIC shall establish an environmental trust and public 
engagement fund available to support and facilitate 
public participation in environmental decision-making, 
new initiatives proposed by the public, etc.

This requirement should not be 
entirely discretionary.  Currently, 
citizens have not had adequate 
avenue to have their concerns taken 
seriously, e.g. mining, quarries, 
development, etc.

Access to Justice

The right to appeal a 
decision

$Q\�SHUVRQ�ZLWK�D�µVXI¿FLHQW�LQWHUHVW¶�LQ�D�GHFLVLRQ�
made pursuant to the Act may appeal the decision to an 
independent third party.  Decisions already made by third 
party, panel, etc may be appealed to a court.

7KH�FRQFHSW�RI�µVXI¿FLHQW�LQWHUHVW¶�
VKRXOG�EH�GH¿QHG�LQ�WKH�VWDWXWH�

The right to 
undertake a private 
prosecution

Any person may pursue a private prosecution where that 
person has a reasonable belief that there has been a 
breach of the Act.

As part of environmental rights a 
private prosecution can be pursued 
without risk of the AG stopping the 
proceedings.  One way to address 
this may be to have the EC as part of 
WKH�$*�RI¿FH�ZLWK�WKH�(&�KDYLQJ�WKH�
capacity to stop the proceedings.

Standing and the 
right to take a civil 
action to protect the 
environment

Any resident of Nova Scotia may initiate a civil cause 
of action in their own interest or on behalf of the public 
interest or in the interest of protecting the environment 
where that person has a reasonable belief that there has 
been a breach of the [name statute(s)] or a violation of 
an environmental right and harm to the environment or 
human health has or is likely to result.
Where a person is convicted of an offence under this Act, 
the conviction is prima facie evidence of negligence and 
any person who suffers loss or damage as a result of 
the conduct that constituted the offence may, in a court 
of competent jurisdiction, sue for an amount equal to the 
reasonably foreseeable loss or damage proved to have 
been suffered as a result of the conduct that constituted 
the offence.

Also need to consider a provision for 
judicial review. These provisions need 
to balance rights and responsibilities 
and need to enable legitimate 
opportunities to take action to protect 
the environment from harm.

The right to effective 
and affordable 
proceedings.

Prior to hearing a dispute the Natural Resource and 
Environmental Appeal Board may require the parties to 
submit to alternative dispute resolution arranged by the 
Board for a period of up to 10 days.   Any person seeking 
to bring a complaint or action to the Board and any 
person affected by the complaint or action may request 
alternative dispute resolution.  Any settlement reached 
by the parties will be approved by the Board or the Court 
as the case may be and shall have the force and effect 
of law.

NS has provisions on ADR but 
referring a dispute to ADR is at the 
discretion of the Minister, so it is never 
used.

14
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Protection from SLAPP Suits

The right to be 
protected from 
strategic lawsuits 
against public 
participation 
(SLAPP)

Any person who seeks to initiate a civil cause of action 
in libel, slander or defamation where the cause of action 
relates to a comment made by the defendant in the 
course of a matter subject to this Act, the person seeking 
WR�LQLWLDWH�WKH�DFWLRQ�PXVW�¿UVW�SUHVHQW�WKH�GLVSXWH�WR�
the Environmental Commissioner.  The Environmental 
Commissioner may refer the matter to alternative dispute 
resolution or to the Natural Resource and Environmental 
Appeal Board for consideration.  The complainant cannot 
proceed with a civil action until the matter has been duly 
considered in accordance with the Act.

This is modeled after the Farm 
Practices Legislation in NS.

Whistleblower Protection

An employee’s right 
to be protected 
from recourse when 
reports information 
to government 
RI¿FLDOV�

No employer shall (a) dismiss or threaten to dismiss 
an employee; (b) discipline or suspend an employee; 
(c) impose a penalty on an employee; or (d) intimidate 
or coerce an employee, because the employee has 
reported or proposes to report to any person an act or 
omission that contravenes or that the employee has 
reasonable grounds to believe may contravene this Act.  
$Q\�SHUVRQ�PD\�¿OH�D�FRPSODLQW�ZLWK�WKH�(QYLURQPHQWDO�
Rights Commissioner where that person believes that an 
employer or a person acting on behalf of the employer 
has taken a prohibited action against them.

Independent Oversight

The right to 
have concerns 
considered/reviewed  
by an independent 
third party (Auditor/
Commissioner)

Any person who is aggrieved or, in the opinion of the 
Environmental Commissioner, may be aggrieved, the 
Commissioner, on the written complaint of or on behalf 
of the person aggrieved or on his or her own motion, 
may investigate the administration (a) by a department 
RU�DQ�RI¿FHU�WKHUHRI��RI�DQ\�ODZ�RI�WKH�3URYLQFH���E��E\�
D�PXQLFLSDO�XQLW�RU�DQ�RI¿FHU�WKHUHRI��RI�DQ\�ODZ�RI�WKH�
municipal unit or any law of the Province that applies to 
the municipal unit.

Overseeing 
implementation of 
and compliance 
with environmental 
statutes.

7KH�0LQLVWHU�VKDOO�HVWDEOLVK�WKH�2I¿FH�RI�WKH�
Environmental Commissioner. The Environmental 
Commissioner shall facilitate education programs on 
environmental rights, advise the government, audit 
the implementation of the Act(s) and produce an 
annual public report to the legislature. The EC shall 
review and report on the government’s progress on 
environmental rights implementation and sustainability. 
The Environmental Commissioner shall receive 
and investigate complaints.  The Environmental 
Commissioner may use alternative dispute resolution to 
address complaints and appeals under the Act.

The details should be contained 
in regulation.  The EC concept 
could be contained in an omnibus 
environmental statute or as part of 
the provincial Auditor General.  The 
EC needs to have authorities similar 
to the AG in that they can investigate 
ministries, compel documents, 
evaluate government records, etc.  EC 
should report to the legislature not the 
Minister.

15
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