
Provincial  
Environmental Law 101 
for Newfoundland and Labrador 



Environment and Conservation 
•  Dangerous Goods Transportation Act 
•  Endangered Species Act 
•  Environmental Protection Act 

•  Provincial Parks Act 
•  Waste Management Act 
•  Water Resources Act 

•  Wild Life Act 
•  Wilderness and Ecological Reserves Act 



Newfoundland and 
Labrador 

Environmental Protection Act 



Overview 

Passed in 2002 following a comprehensive 
regulatory review in 1994 with the goal of updating 
the framework for environmental protection and 
preservation and to contribute to the goal of 
sustainable development in Newfoundland and 
Labrador.  
The Minister of Environment and Conservation is 
responsible for the Act. 



Principles Reflected in the EPA 

–  Protection of human health 
–  Precautionary approach 
–  Sustainable development 
–  Stewardship 
–  Pollution Prevention 
–  Stakeholder involvement 
–  Polluter pays 
–  Efficient and effective administration 
–  Enabling legislation 



An Umbrella Law… 

Definitions 
1.  Application of the Act 
2.  Environmental Education and Research 
3.  Release of Substance 
4.   Waste Disposal and Litter 
5.   Waste Management 

•  Waste Diversion Regulations 
•  Waste Management Regulations 
•  Waste Material Disposal Areas Regulations 



6.  Air Quality Management 
•  Air Pollution Control Regulations 
•  Halocarbon Regulations 

7.   Contaminated Sites 
8.   Dangerous Goods 

•  Storage of PCB Wastes Regulations 
•  Used Oil Control Regulations 

9.   Pesticides 
•  Pesticides Control Regulations 

10.  Environmental Assessment 
•  Environmental Assessment Regulations 
•  EIA Orders 

11.    Approvals 



Release of Substances 

Part 3 of the EPA  
Allows the province to control pollution 
generally. 



General Prohibition 

•  It is an offence to release or permit the 
release of a substance into the environment 
that in the opinion of the Minister causes or 
may cause an adverse effect, without an 
approval or exceeds a level authorized by an 
approval. 



Definition of Release 

•  …to spill, discharge, dispose of, spray, inject, 
inoculate, abandon, deposit, leak, seep, pour, 
emit, empty, throw, dump, place, drain, pump 
or exhaust. 



Definition of Substance 
(i) matter that may become dispersed in the 
environment, 
(ii) matter that is capable of becoming transformed in 
the environment [into the above], 
(iii) heat, radiation or another form of energy,  
(iv) an odour or a thing that causes an odour…,  
(v) an organism, whether or not it is living, and 
(iii) any combination of any of the things referred to 
[above]; 
 
 



Definition of Environment 

•  air, land and water 

•  plant and animal life, including human life, 

•  the social, economic, recreational, cultural 
and aesthetic conditions and factors that 
influence the life of humans or a community, 

•  a building, structure, machine or other device 
or thing made by humans, 



•  a solid, liquid, gas, odour, heat, sound, 
vibration or radiation resulting directly or 
indirectly from the activities of humans, or 

•  a part or a combination of those things 
referred to [above] and the interrelationships 
between 2 or more of them; 



Definition of Adverse Effect 

means an effect that impairs or damages the 
environment and includes an adverse effect to 
the health of humans.  



Report of Release 

A person responsible for the release of a 
substance into the environment that has, is or 
may cause an adverse effect must report it to 

–  the department 

–  the owner of the substance 

–  the person in control of the substance 

–  any person who may be directly affected by the 
release. 



Waste Disposal and 
Waste Management 

Parts 4 & 5 of the EPA 
Allows the province to control waste 
management and recycling. 



Waste Prohibition 

•  It is an offence to release waste anywhere 
other than a receptacle or container placed or 
located specifically for the purposes of 
collection of that waste. 

•  It is a specific offence to abandon a motor 
vehicle as waste. 



Definition of Waste 

•  includes rubbish, offal, slime, tailings, 
effluent, sludge, sewage, garbage, refuse, 
scrap, litter or other substances or waste 
products that would or could cause an 
adverse effect; 



Air Quality Management 

Part 6 of the EPA 
Allows the province to set air quality 
standards and control air pollution. 



Regulation of Air Emissions 

•  The EPA prohibits the release of any 
substance that may cause an adverse effect to 
the environment, including air.  
–  “Air”…not enclosed in a building, structure, 

machine, chimney, stack, flue, tank pipe or other 
human made structure. 

–  “Emission”…an air contaminant emitted into the 
environment. 



An air contaminant is… 

•  …any discharge, release, or other propagation 
into the air and includes, but is not limited to, 
dust, fumes, mist, smoke, particulate matter, 
vapours, gases, odours, odorous substances, 
acids, soot, grime or any combination of 
them; 



Air pollution occurs when… 

•  …the presence in air of an air contaminant or 
combination of air contaminants in excess of 
the maximum permissible standard, 
concentration or level as prescribed by these 
regulations or an approval issued under the 
Act; 



Ambient Air Quality Standards 

•  Air Pollution Control Regulations require that 
concentrations of air contaminants not exceed 
prescribed standards (Schedule A).   

•  Standards exist for 23 air contaminants including 
carbon monoxide, hydrogen sulphide, nitrogen 
dioxide, sulphur dioxide and particulate matter. 

•  Approvals and Air Quality Management Plans may 
be used to ensure standards are not exceeded. 



Specific Air Emission 
Prohibitions 

•  There are specific prohibitions against: 
– Burning certain materials (i.e. tires, drywall, paint) 
– Burning waste products (i.e. manure, used oil) 
– Burning certain fuels 
– Operating motorized vehicles with emissions in 

excess of specified standards. 



Contaminated Sites 

Part 7 of the EPA 
Allows the government to identify and 
require remediation of contaminated sites. 



How are contaminated sites 
regulated? 
•  The Minister may designate a site as 

contaminated.   
•  The Minister is required to establish 

standards, criteria or guidelines prior to a 
designation. 

•  The Minister must provide notification when 
a site is designated. 



Contaminated Sites in NL 

•  As of 2010 the government database 
contained 621 active unremediated 
contaminated sites. 
–  252 owned by the provincial government 
–  29 owned by the federal government 
–  10 owned by municipal government 
–  304 privately owned 
–  26 orphaned 



Who may be required to 
cleanup a site? 
Person responsible for the contaminated site  

any person whom the Minister considers to be 
responsible for causing or contributing to the 
release of a substance into the environment, the 
owner, occupier or operator of the contaminated 
site, or the owner, occupier or operator at a time 
when the substance was released over, in, on or 
under the contaminated site. 



Sylvia Jean Cole  v.  
Aviva Insurance  

Supreme Court of NL (Trial Division) 
April 21, 2010 

 



Facts of the Case 

•  The plaintiff held an insurance policy with the 
defendant. 

•  Plaintiff had an oil tank leak on her property. 
•  Defendant’s adjustor engaged a consulting 

company to take steps to prevent or minimize 
contamination to adjacent properties. 

•  The plaintiff’s property was not fully cleaned 
up. 



Dispute 

•  The defendant claims that the insurance 
contract does not cover damage to property 
owned by the plaintiff, only damage to third 
party properties.  

•  The plaintiff claims that she was assured by 
the adjustor that her property would be fully 
remediated. 



Decision 

•  The insurance contract does not cover 
remediation to the plaintiff’s property, 
however, the plaintiff is entitled to small 
amount of compensation for reliance on 
misrepresentations made by the defendant’s 
adjustor. 



Required Remediation 

•  The Minister has authority under the EPA to 
require the plaintiff to remediate her 
property, but never exercised that authority.   

•  Court indicated that if the Minister had 
required site remediation, if may have enabled 
an insurance claim by the plaintiff. 



An interesting twist… 

•  The judge noted that the groundwater under 
the plaintiff’s premises is the property of the 
Crown. 

•  Although soil remediation on the plaintiff’s 
property is not covered by the insurance 
policy, any cleanup required to remediate the 
groundwater under the plaintiff’s property is 
covered by the policy.  



Dangerous Goods 

Part 8 of the EPA 
Allows the province to control the use, 
handling and storage of specific dangerous 
goods. 



Prohibition 

•  Failure to handle dangerous goods or waste 
dangerous goods in a manner that ensures 
that they do not cause an adverse effect is an 
offence under the Act. 
–  "dangerous goods" means an organism, 

substance or thing designated as being dangerous 
goods under the regulations; 

– Used oil, PCB waste,  



Pesticides 

Part 9 of the EPA 
Allows the province to control the use, 
handling and storage of pesticides. 



Use and Handling of Pesticides 

•  A license is required to supply, sell, distribute, 
store, use or apply a pesticide. 

•  Disposal of pesticides can only take place at 
regulated sites. 

•  License and permitting details in the 
Pesticides Control Regulations, 2012. 



Environmental Assessment  

Part 10 - allows the province to require 
assessment of an undertaking before any 
work is commenced.  



Why EIA? 

The purpose of this Part is to 
–  (a)  protect the environment and quality of life of the 

people of the province; and 
–  (b)  facilitate the wise management of the natural 

resources of the province, 

through the institution of environmental assessment 
procedures before and after the commencement of an 
undertaking that may be potentially damaging to the 
environment. 



When EIA? 
•  It is an offence to proceed with an undertaking 

unless it has been exempted or released under the 
EPA. 

•  Undertaking 
–  includes an enterprise, activity, project, structure, work or 

proposal and a modification, abandonment, demolition, 
decommissioning, rehabilitation and an extension of them 
that may, in the opinion of the Minister, have a significant 
environmental effect; 

–  See Part III EA Regulations:  Designated Undertakings 
and Exceptions 



Approvals 

Part 11 of the EPA enables the province to 
manage activities that may cause an adverse 
environmental effect. 



Definition of Approval 

•  …means an approval issued under this Act…
with respect to an activity and includes an 
amended, varied, qualified or renewed 
approval and terms and conditions that the 
Minister may apply to an approval… 



Approval Requirement 

•  No person shall commence or continue any 
activity requiring an approval unless that 
person holds the appropriate approval. 

•  An activity that requires an approval shall be 
listed in the regulations. 

•  The Minister can require an approval for an 
activity that is not listed in the regulations. 



Designated Activities 

•  There is no list of activities requiring an 
approval under the EPA. 

•  The following regulations include approval: 
–  Storage and Handling of Gasoline and Associated 

Products Regulations 
– Air Pollution Control Regulations, 2004 
– Waste Material Disposal Regulations 
– Used Oil Control Regulations 



Approvals Required by the 
Minister 
•  Environmental Approval for Waste 

Management Systems  
– Landfill, incinerator, sewage hauler, waste 

management facilities for livestock/poultry 
farms. 

•  Asphalt Plant Construction and Operation 
•  Installation and Operation of Fuel Storage 

Tank Systems. 



Not in the public interest… 

•  Where the Minister is of the opinion that a 
proposed activity should not proceed because 
it is not in the public interest having regard to 
the purpose of this Act, the Minister shall not 
issue an approval with respect to the 
proposed activity. 

•  The decision must be in writing, with reasons. 



Discretion to issue an approval 

•  The Minister may  
–  issue or refuse to issue an approval; 
–  issue an approval subject to terms and 

conditions; 
–  require plans, schedules and consultations from 

the approval holder. 



Water Resources Act 



Overview  

•  Passed in 2002 following the 1994 review of 
environmental legislation. 

•  Purpose of the Act is ensure the continuing 
availability of clean water for the environmental, 
social and economic well-being of the province. 

•  Based on the same principles as the Environmental 
Protection Act. 

•  The Minister of Environment and Conservation is 
responsible for the Act. 



Water Rights 

Part I of the WRA  
Allows the province to allocate water for a 
specified purpose. 



Who owns the water? 

– All water in a body of water in the province is 
vested in the Crown. 

– The right to divert or use water/body of water 
cannot be acquired by prescription (i.e. use). 

– Crown rights are subject to rights acquired by a 
grant, lease, licence or other instrument or under 
a statute of the province, but such does not grant 
a right to cause an adverse effect on water. 

– Existing water rights must be registered. 



Body of water 

– means a surface or subterranean source of fresh 
or salt water within the jurisdiction of the 
province, whether that source usually contains 
liquid or frozen water or not, and includes water 
above the bed of the sea that is within the 
jurisdiction of the province, a river, stream, 
brook, creek, watercourse, lake, pond, spring, 
lagoon, ravine, gully, canal, wetland and other 
flowing or standing water and the land occupied 
by that body of water; 

 



Adverse Effect 

•  means an effect that impairs or damages 
water, a body of water, wetlands or other 
water resources, or that may cause injury to 
an animal, plant or human that consumes, 
lives in or adjacent to that water, body of 
water, wetland or other water resource; 



Domestic Exception 

•  The Act does not affect the riparian right of a 
natural person owning or lawfully occupying 
land adjoining a river, stream, pond, lake or 
other body of water, to use a quantity of that 
water as he or she requires for domestic 
purposes without appreciable alteration in its 
quantity or quality. 



Domestic purposes 

•  means the use of water for a household, for 
sanitation and fire protection, the watering of 
domestic animals and poultry and the 
irrigation of a garden that adjoins a dwelling 
house on the land of a riparian owner that 
does not exceed an area that the Minister may 
designate; 



Prohibition of Water Export 

•  Bulk water export is prohibited except for 
bottled water up to 30 litres, water used in the 
transport of goods and approved 
humanitarian uses. 



License 

•  The Minister may issue a license 
–  to divert or use water for a municipal, 

agricultural, institutional, commercial or industrial 
purpose, and for water and thermal power 
generation and other purposes that the Minister 
considers necessary; 



–  to divert or impound water for the purpose of 
water management, flood control, erosion 
control, flow regulation, conservation, recreation 
or the propagation of fish or wildlife; 

–  to use water in its natural state for the purpose of 
a commercial recreational use, conservation and 
for the propagation of plant, fish or other animal 
life; and 

–  for another purpose that the Minister may 
establish. 



License Priority 
•  …for concurrent applications for the use of 

water from the same body of water, 
–  domestic; 

– municipal; 

–  agricultural; 

–  commercial, institutional and industrial 

– water and thermal power generation; and 

–  other purposes prescribed by regulation. 



License Decision 

•  The Minister may,  
–  refuse to grant the licence; 
–  require additional information 
–  require a modification or alteration of plans; 
–  grant a licence with terms or conditions 
–  grant the licence; and 
–  issue a temporary licence. 



Registry of Water Rights 

•  Licenses issued in accordance with the Act 
are listed and kept current in the registry. 

•  Information includes the licensee’s name, the 
body of water used or diverted and a brief 
description of the water rights. 

•  Access to the registry information is free. 



Complaints 

•  A person may make a written complaint to the 
Minister regarding compliance failures by a license 
holder. 

•  The Minister shall direct an inspector to investigate 
the complaint and submit a report. 

•  The Minister shall consider the report and order 
remedial action or dismiss the complaint. 

•  The Minister shall notify complainant.  



Protection of Water  

Part II of the WRA  
Allows the province to manage activities 
that impact water. 



Areas of Ministerial Authority 

•  Flood Controls 
– Designate areas and control development 

•  Water and sewer works 
– Approval required 

•  Protected water supply areas 
– Authority to protect specified areas 

•  Dams and reservoirs 
–  Set standards, control activities 



Permits 

•  Permits are required for undertakings. 
•  The Minister may grant the permit, with or 

without conditions or refuse to grant the 
permit. 

•  The Minister may allow a diversion or 
alteration of a body of water without a permit 
in accordance with regulations. 



Definition of Undertaking 

•  Includes: 
–  an activity to develop, transport, transmit, distribute or 

utilize water or water power, 
–  the storage, pondage, penning back, regulation, 

augmentation, carriage, diversion and use of water or the 
flow of water, 

–  the constructing, maintaining and operating of works, 
–  the carrying on of investigations and collecting of data 

with respect to activities and works. 



Definition of Works 

•  includes property, buildings, erections, plants, 
machinery, installations, materials, ditches, 
headgates, divide gates, pipelines, flumes, penstocks, 
chutes, drops, power stations, transmission lines, 
terminal stations and substations, dams, canals, 
devices, fittings, apparatus, appliances and 
equipment. 



Examples 

•  Any undertaking that may alter a watercourse 
requires a permit. 
– Changing the flow, altering the quantity of water, 

changes to water quality, diverting the water, 
infilling, consumption, siltation, erosion, 
pollution. 

– Dams, wharves, bridges, culverts, installing pipes, 
fording, construction within 15 metres (Crown 
land reserve).  



Inspections, Investigations 
and Orders 
Parts 12 &13 of the EPA (Parts 10 & 11 
WRA) provide the government authority 
to monitor, inspect and take action. 



Whistle Blower Protection 

Employers are prohibited from dismissing, 
threatening to dismiss, disciplining, suspending 
penalizing, intimidating or coercing an 
employee who refuses to carry out an action 
contrary to this Act, or because the employee 
has reported or proposes to report a 
contravention of the Act.  



Powers of Inspectors 

•  An inspector has broad authority to enter and 
inspect waste disposal and waste management 
sites, business premises, a building or 
property of an approval or permit holder, 
proponent of an undertaking or a licence 
holder, where it is reasonably necessary to 
determine compliance with this Act. 

•  A dwelling is excluded.  



Ministerial Powers 

Where a contravention is reasonably suspected, 
the Minister has the power to issue an order to 
require a person to: 

–  stop an activity 
–  take steps to protect the environment 
–  remedy an adverse effect 
–  require other actions 

•  Compliance with an order is mandatory. 



Nunatsiavut v. 
Newfoundland and Labrador 
(Department of Environment and 
Conservation) 

Supreme Court of NL (Trial Division) 
January 12, 2015 



Background to the Case 

•  In 2006 Nalcor proposed a massive hydro project 
which includes two hydro-electric stations at 
Muskrat Falls and Gall Island. 

•  A joint federal-provincial EIA of the project was 
triggered, including a review panel. 

•  Public hearings took place over a 30 day period in 
March-April 2011. 



•  The Panel Report (August 25, 2011) concluded: 
–  Overall, the project was likely to cause significant adverse 

environmental effects even considering the proposed 
mitigation measures, commitments made by Nalcor 
during the review, and the Panel’s recommendations.  

–  The Report included 83 recommendations 

•  The federal and provincial governments released the 
project from further EIA (May 2012).  
–  The Report and the Government responses were subject 

to unsuccessful judicial reviews in 2012 and 2014. 
–  Nunatsiavut was not part of these challenges. 



Nunatsiavut Concerns 

•  Flooding associated with the project will affect Lake 
Melville located in Nunatisivut lands. 

•  Formation of the Muskrat Falls reservoir is expected 
to release methyl mercury into the aquatic 
environment which will bioaccumulate in fish and 
mammals that eat fish. 

•  Nunatsiavut has completed research and has 
significant concerns about the downstream impacts 
and associated fishing rights. 



Facts of the Case 
•  2013 Nalcor Energy applies for a WRA 

permit to alter a body of water. 
– Permit to allow construction of a dam, 

powerhouse and infrastructure associated with 
the Muskrat Fall Hydo project. 

•  Nunatsiavut opposed the permit application 
–  Stating that a comprehensive assessment of 

downstream effects into Lake Melville has not 
been completed or planned. 



•  On July 10, 2013 the NL government responded to 
the Nunatsiavut objections and issued the permit 
concluding: 
–  …there is no reason to believe the authorization at issue 

will create unforeseen or unmanageable impacts.  
Therefore, the regulator will proceed to issue the permit 
without further notice. 

•  The Nunatsiavut Government sought to have the 
permit quashed. 
–  NL failed to consult with the Inuit. 
–  NL failed to accommodate concerns of the Inuit with 

regard to mercury accumulation in water and impact on 
treaty fishing rights. 



Decision 
•  Application dismissed 

– The EIA decision (OIC to release the project) 
should have been challenged not the permit. 

•  In deciding to release the development from 
environmental assessment, thus allowing it to proceed, 
the province had before it, clearly and 
comprehensively expressed, the various concerns of 
Nunatsiavut with respect to mercury accumulation, 
mitigation, monitoring and compensation. 

– The province met the consultation requirements 
for the permit (with the exception of one). 



Thank you 


