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Abstract
This paper outlines and evaluates statutory means of recognizing environmental rights in the Province of Nova 
Scotia.  Drawing on the experience and debate surrounding statutory environmental rights both in Ontario and 
at the federal level, it articulates a number of possible procedural and substantive environmental provisions.  
The lessons from these jurisdictions are examined and integrated into Nova Scotia specific legal and political 
considerations. It’s open-ended articulation of potential environmental rights provisions, which could be enacted as 
either an Environmental Bill of Rights or through incremental statutory reform, seeks to provide a baseline range of 
possibilities to inform future law reform efforts in the province. 

KEy woRdS: 
Environmental rights, substantive right, procedural right, public participatory rights, government accountability, 
access to information, 
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1.0  Introduction
In the Western legal system, decisions relating to the environment are often weighed as a matter of rights versus 
interests.1 The conventional consideration in these decisions is often positioned by weighing a property owner’s 
right to develop property versus opposing parties’ environmental “interests”.2 The paramountcy of rights over 
interests has limited the potency of legal remedies to environmental destruction.  As the world began to become 
aware of the growing threats to the environment, governments and international bodies looked to remedy this 
asymmetrical balance through the concept of environmental rights.3 The specific framework of environmental rights 
is generally a combination of either substantive or procedural rights.  Substantive, or stand-alone rights are similar 
to rights enshrined in human rights laws.  Procedural rights on the other hand, give citizens the right to information, 
right to participate in environmental decision making, and access to courts to challenge decisions on environmental 
grounds.  The underlying legal ambition behind both of these mechanisms is to elevate environmental concerns 
from interests to rights within the eyes of the law.  

Since the 1970’s, at least 85 national governments have recognized environmental rights in various forms within 
their constitutions.  Even more jurisdictions recognize environmental rights through municipal, provincial, state or 
national statutes.4 In Canada, only four provinces and territories have passed environmental rights legislation.  In 
Nova Scotia, citizens have been denied this protection.  

The objective of this paper is to provide background information and context into the potential components and 
characteristics for environmental rights legislation in Nova Scotia.  This investigation has relied heavily on existing 
and proposed Canadian environmental rights legislation.  It has drawn on these statutes to illustrate the possible 
content of Nova Scotia legislation.  It also illustrates how such a statute, be it an Environmental Bill of Rights or a 
series of amendments to existing legislation, could be implemented in Nova Scotia.  

This paper begins by briefly outlining existing environmental rights statutes in Canada.  It then focuses on the most 
comprehensive of these statutes, the Ontario Environmental Bill of Rights, analyzing its successes and shortfalls.  
The third section addresses the recent draft of the Canadian Environmental Bill of Rights.  While the Bill was never 
passed into law, its modern language and content, specifically drafted to address shortfalls in the Ontario statute, 
provides helpful insights for crafting future legislation.  The fourth section shifts focus to Nova Scotia’s political, socio-
economical and legal context, highlighting some of the unique factors related to the drafting and implementation of 
environmental rights legislation within the Province.  The final section merges these two analyses, providing insights 
into key elements, factors and considerations relevant to implementing environmental rights legislation in Nova 
Scotia through either an Environmental Bill of Rights or amendments to existing legislation.

5

1 Margot Venton, Restoring the Balance: Recognizing Environmental Rights in British Columbia, 2009. online:
Ecojustice <http://www.ecojustice.ca/publications/reports/restoring-the-balance/attachment>.
2 Ibid.
3 Ibid.
4 Ibid.
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2.0  overview of Existing Environmental Rights in Canada
Canada has lagged behind many other countries when it comes to recognizing environmental rights.  Currently, its Constitution 
does not explicitly recognize environmental rights, nor does it have federal environmental rights legislation.  In October 2009, 
the Canadian Environmental Bill of Rights (CEBR), a statutory environmental rights instrument, received a first reading before 
Parliament.  The Bill of Rights, which would have granted certain environmental rights to all Canadians, did not pass into law 
before the 40th Parliamentary session was dissolved on March 26th, 2011.  The successful recognition of environmental 
rights in the country has largely fallen to provincial and territorial Legislatures.  The Yukon, the Northwest Territories, Quebec 
and Ontario are the only jurisdictions to have enacted legislation recognizing and enshrining environmental rights.  This 

section briefly describes the nature of environmental rights legislation in Canada. 
 
2.1 yukon/Northwest Territories

The Northwest Territories’ Environmental Rights Act (1988) grants some environmental procedural rights.  Specific features 
of the Environmental Rights Act are: (1) it contains provisions relating to environmental access to information; (2) it creates 
the right to bring an action to court; (3) it enshrines protection for whistle blowers; and (4) it creates the right to apply for an 
investigation into environmental harm.5  Relative to other environmental rights legislation the Act is limited to a small number 
of rights.  It also only applies to those cases of environmental harm caused by the release of a contaminant.

The Yukon Environment Act (2002) provides its citizens with, …the right to a healthful natural environment.6  The substance 
of this right is however, limited by a very weak enforcement mechanism.  The only way citizens can enforce their right under 
the Act is through commencing a legal action against a person who has both contravened the Act and impaired the natural 
environment.  The Act also provides limited legal recourse against the Yukon Territorial Government when it has failed to 

protect the environment from impairment.    

2.2 Quebec

Environmental rights are recognized in two ways in Quebec.  The first is through the Environment Quality Act (EQA)7 and 
the second is through the Quebec Charter of Human Rights and Freedoms.8  The EQA recognizes a right to a ‘healthy 
environment and to its protection’ and the protection ‘of the living species inhabiting it.’9 This right can only be invoked in 
situations of illegal environmental harm.  Therefore, citizens are left with legal recourse only when environmental harm 
has occurred in contravention of the Act.  In cases where it does apply, the Act contains some effective remedies, such as 
injunctive relief, which facilitate the exercise of these rights.  Injunctions have proven to be an effective remedy in a number 
of cases.10

Section 46.1 of the Quebec Charter recognizes a right to ‘live in a healthful environment in which biodiversity is preserved.’11 

Section 46.1 is a recent amendment to the Charter and has only been used in a small number of cases.12  Because there is 
no equivalent Nova Scotia Charter and the prospects for a similar Charter in the Province are slim, this limited jurisprudence 
will not be analyzed. 

5 Environmental Rights Act, RSNWT 1988, c.83.
6 Environment Act, RSY 2002, c 76, s. 6.
7 Environment Act, RSY 2002, c 76, s. 6.
8 Environment Act, RSY 2002, c 76, s. 6.
9 Supra note 1 at 21.
10 Supra note 5 at s.19.4.
11 Supra note 8 at s. 18.
12 St-Ambroise (Municipalité) c. Récupère Sol Inc., 2009 QCCQ 2350, 2009 CarswellQue 2409, Lortie J.
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2.3 ontario

Building on the momentum of the budding global movement towards environmental rights, Ontario’s newly elected NDP 
government commissioned a multi-stakeholder advisory committee to investigate environmental rights in 1990. The Task 
Force issued a final report in 1992, recommending that Ontario enact an Environmental Bill of Rights.13 The report highlighted 
a number of key rights and institutional safeguards it considered necessary to ensure the effectiveness of the legislation.  
Particular attention within the report was given to the mechanisms and procedural rights of government accountability.14 
These and other recommendations were incorporated in to Ontario Environmental Bill of Rights (OEBR), passed by the 
government in 1993 and proclaimed into force in 1994.15

3.0 ontario Environmental Bill of Rights (oEBR)
A comprehensive review of the contents, strengths and weaknesses of the OEBR serves as an important case study into 
the components of effective environmental rights legislation.  This review will outline the rights granted by the OEBR and will 
review the lessons learned over the past nineteen years, focusing on how successful the OEBR has been in practice and 
where shortfalls have been identified in the Act’s drafting and implementation.  

The main objectives of the OEBR are to, ‘protect the natural environment; facilitate public participation in environmental 
decision making; increase public access to the courts; and enhance governmental accountability.’16 To ensure these 
objectives are met, the legislation created both government accountability mechanisms and public participatory rights.  
The former focused primarily on the establishment of the Environmental Commissioner and ministerial Statements of 
Environmental Values (SEVs).  Public participatory rights are enshrined in the Act through:

the right to notice and comment
the right to review an existing law 
the right to request leave to appeal an approval 
the right to request an investigation
the right to sue for harm to natural resources 
the removal of barriers to pursuing claims of public nuisance
whistle blower protection.17

13 Task Force on the Ontario Environmental Bill of Rights, July 1992, Report of the Task Force on the Ontario Environmental Bill of Rights, online: <http://www.
archive.org/details/reportoftaskforc00taskuoft>.
14 Task Force on the Ontario Environmental Bill of Rights, July 1992, Report of the Task Force on the Ontario Environmental Bill of Rights, online: <http://www.
archive.org/details/reportoftaskforc00taskuoft>.
15 Environmental Bill of Rights, RSO 1993, c. 28.
16 Richard D. Lindgren, “Statutory Environmental Rights: Lessons Learned From Ontario’s Experience” (Lecture, delivered at the Renewing Environmental Law 
Conference, Vancouver, February 3 2011, [online:
<http://envlawforum.ca/pdfs/lindgren.pdf>] at 5.
17 Paul R. Muldoon, Alastair Lucas, Robert Gibson & Peter Pickfield, An Introduction to Environmental Law and Policy in Canada, (Toronto: Emond Montgomery, 
2009).
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3.1 Government Accountability

3.1.1  Environmental Commissioner

Section 49 of the Act established the Environmental Commissioner to review the implementation of, and compliance 
with, the OEBR.  According to the Task Force, the role of the Commissioner was necessary to provide ‘objective, 
non-partisan analysis,’ which would ‘lead to the political accountability… implicit in the conceptual framework of the 
Environmental Bill of Rights.’18  As an officer of the Legislative Assembly, the Commissioner reports directly to that 
body on an annual basis rather than to an individual minister or cabinet.  This is to ensure a degree of independence 
and accountability.19 The Commissioner is mandated to review and scrutinize a broad range of topics related to 
the environment.  These areas include the compliance of ministries with the Act, the use of the Environmental 
Registry, the handling of investigations and applications under the Act and other areas related to the OEBR.  The 
Commissioner has also used this broad reporting power to commission a ten-year review of the successes and 
challenges of the OEBR.  

3.1.2  Statements of Environmental Values 

Section 7 of the OEBR requires that each relevant ministry prepare a Statement of Environmental Values (SEV).  
These statements outline how the purposes of OEBR are to be applied and integrated into ministerial decisions of 
environmental significance.20 The objective of the SEV requirement is to ‘integrate the purposes of the Environmental 
Bill of Rights into the considerations that are already being applied as a part of that Ministry’s decision-making.’21 
Once implemented, SEVs becomes a legally binding ministry policy.  Section 11 states that the minister is required 
to take ‘every reasonable step to ensure’ they are applied.22

SEVs create two potential mechanisms by which citizens can hold government accountable.  As affirmed in Lafarge 
Canada Inc. v. Ontario (Environmental Review Tribunal), section 38 of the OEBR gives citizens the right to appeal 
a ministerial approval to the Environmental Review Tribunal for failing to apply that ministry’s SEV.23  Additionally, 
any other ministerial decision, which does not consider a SEV, as required under section11, could potentially be 
challenged on judicial review in Superior Court.24

18 Supra note 13 at 68.
19 Supra note 15 at s. 58.
20 Ibid. at s.7.
21 Supra note 13 at 24.
22 Supra note 15 at s. 11.
23 LaFarge Canada Inc. v. Ontario (Environmental Review Tribunal), 2008 CanLII 30290, at para 57.
24 Superior Courts oversee the exercise of government discretion. Where this discretion has been improperly exercised, a citizen may challenge that government 
action by way of a judicial review. S.118 of the EBR prohibits a judicial review of any “action, decision, failure to take action or failure to make a decision by a 
minister or his or her delegate.” Known as a privative clause, this type of provision is not entirely prohibitive meaning that in some circumstances citizens could 
challenge ministerial actions that failed to consider a SEV under the EBR, See Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 SCR 190 at para 52, Supra 
note 15 at s.118 and Roncarelli v. Duplessis,
[1959] S.C.R. 121.
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3.2  Public Participatory Rights

3.2.1  Right to Notice and Comment 

The right to notice is fundamental to any public participatory rights.  Without knowledge of pending government 
environmental decisions, any citizen wishing to exercise participatory rights would be severely restricted.  Section 
5 of the OEBR created the Environmental Registry to ensure that the details of current environmental decisions 
are accessible to the public.  The OEBR requires that all proposals of environmentally significant policies, acts, 
regulations, and instruments be posted to the Registry.25  The OEBR defines an ‘instrument’ to include any ‘permit, 
licence, approval, authorization, direction or order issued under an Act.’26 The details of each of these pending 
decisions must be posted for a minimum of 30 days, during which time the public is entitled to make comments.  The 
ministry is obligated to consider these comments in making its decision.  It is then required to post its final decision 
on the Registry, along with a summary of the comments made.27

3.2.2  Right to Review of Policies, Acts, Regulations and Instruments 

In some instances, the public may want to bring an existing law before the government for reconsideration.  For 
example, unintended environmental consequences of a government decision may become apparent only after that 
decision has been implemented.28  In other cases, older government decisions and approvals, which predate the 
OEBR’s public participatory mechanisms, may be causing significant environmental damage.  The right to review 
an existing statute, policy, regulation or instrument gives the public rights to voice their concerns in such cases. In 
order to exercise this right, two members of the public must make submissions to the Environmental Commissioner.  
The Commissioner then forwards the request to the appropriate Ministry.  Unlike the right to comment on pending 
decisions, the review is only conducted if the Minister believes that a review is in the public interest.   If the Minister 
decides the review is not warranted, the complainant is entitled to notice and reasons.29 

3.2.3  Right to Request Leave to Appeal an Approval

Section 38 gives any resident of Ontario the right to challenge the approval of an instrument issued by the Ministry 
of the Environment to Ontario’s specialized Environmental Review Tribunal (ERT).  The right to appeal under 
the OEBR is designed to greatly reduce the burden of accessing a tribunal review of the decisions.  Prior to the 
enactment of the OEBR, the ability to appeal the approval of an instrument was available only to the party directly 
seeking the instrument.  Parties with an environmental interest, but with no direct property right, had little or no 
judicial recourse.30  Under section 38, the applicant need only show that they have an interest in the decision, 
and there is good reason to believe that the decision is unreasonable and could result in significant environmental 
harm.31

25 Supra note 15 at s. 27.
26 Ibid. at s.1.
27 Supra note 17 at 214.
28 Supra note 15 at s.67.
29 Ibid. at s.70.
30 Supra note 17 at 214.
31 Supra note 17 at 214.
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3.2.4 Right to Request an Investigation

The objectives of the OEBR focused on the ‘shared responsibility for environmental protection’32 between the 
citizens and the Government of Ontario.  In practice, the government would enshrine environmental procedural 
rights to citizens who would assist their government with respect to their responsibilities to the environment.  One 
manifestation of this sharing of responsibilities is section 74.  This provision gives any two residents the right 
to request an investigation when they believe that a prescribed environmental, ‘…Act, regulation or instrument 
has been contravened.’33 Environmental enforcement officers cannot be expected to intercept all violations of 
environmental legislation.  By allowing citizens to report such alleged violations, the government’s capacity to respond 
to environmental violations is greatly increased.  Upon receipt of a request for investigation, the Commissioner 
must then refer the matter to the appropriate Minister, who in turn has a duty to consider the matter.  If the Minister 
decides that the matter does not warrant an investigation, the complainant is entitled to notice and reasons as to 
why an investigation was not carried out.  If an investigation is warranted, the Ministry will conduct the investigation 
and determine whether a prosecution is justified.34

3.2.5 Right to Sue for Harm to Natural Resources

Accessing the Courts is another method by which citizens can ensure adequate enforcement of environmental 
laws.  Section 84 of the OEBR removed some of the barriers that existed for the public to sue for actual or potential 
harm to natural resources.  However, the OEBR qualifies this right in a number of ways.  The harm at issue in any 
legal action must first also have occurred in conjunction with the contravention of a prescribed statute, regulation, 
or instrument.35 Secondly, the Act requires that the complainant must first have applied for an investigation under 
section 74 of the Act.  

3.2.6  Removal of the Public Nuisance Barrier

At common law, the tort of public nuisance creates a cause of action when there is ‘an inconvenience or interference 
caused to the public generally, or part of the public, which does not affect the interests of individuals in land.’36 
This tort can be an effective tool in environmental litigation in cases where the claimant has a property interest 
in the matter.  However, due to what has been referred to as an “anachronistic” rule requiring the consent of the 
Attorney General to pursue an action, it has been sparsely used.37 Section 103 of the OEBR directly addresses 
this restriction, overturning the common law and granting standing to litigants to sue for public nuisance without the 
consent of the A.G. 
 
3.2.7  whistle Blower Protection

In furthering the ‘shared responsibility’ of environmental enforcement, whistle blower protection is an integral 
element of the OEBR.  Employees are often the only parties privy to inside information on environmental violations.  
Sections 104-116 of the OEBR allow an employee who is facing reprisals for reporting such violations to seek 
redress with the Ontario Labour Board.  Subsection 105(2) defines reprisals as having occurred if an employer has 
‘dismissed, disciplined, penalized, coerced, intimidated or harassed, or attempted to coerce, intimidate or harass, 
the employee’38 because that employee attempted to exercise one of their rights under the OEBR.39

32 Supra note 13 at 70.
33 Supra note 15 at s.74.
34 Supra note 17 at 215.
35 Supra note 15 at s.84.
36 Supra note 13 at 91.
37 Supra note 13 at 91.
38 Supra note 15 at s. 105(2).
39 Ibid. at s. 105(3).
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3.3  Lessons Learned from the oEBR 

Over the nineteen years since its enactment, a number of analysts have provided valuable insights into the limitations 
of the OEBR.  In this section, several criticisms of the effectiveness of how the OEBR has worked in Ontario will be 
reviewed to identify the Act’s weaknesses and to provide guidance as to how these shortfalls could be addressed 
in drafting environmental rights legislation in Nova Scotia.    

3.3.1  Political or Judicial Accountability

Like any type of legal right, the strength of Ontario’s environmental rights are limited by the potency of the 
mechanisms by which they are enforced.  Environmental rights accountability can occur through judicial or 
administrative accountability, in the Legislature through political accountability, or by some combination of both.  
During the drafting of the bill, there were strong arguments in favour of including elements of both judicial and 
political accountability in the OEBR.  Those who favoured legislative accountability feared that judicial accountability 
would put important policy decisions in the hands of unelected judges rather than elected politicians. Proponents of 
judicial accountability, on the other hand, emphasized that political accountability failed to ‘protect from trade-offs 
between long-term environmental quality and short-term economic or political gains.’40  It was therefore only the 
courts that could be trusted to protect environmental rights. 

Ultimately, the OEBR emphasized more political, rather than judicial, accountability.  Mechanisms of judicial 
accountability were either deliberately excluded in the OEBR’s drafting (see subsequent section Lack of Substantive 
Rights) or failed in application to ensure effective accountability (see Access to Courts).  This overemphasis 
on political accountability, at the expense of judicial recourse, has been identified as one of the weaknesses of 
the OEBR.  According to certain analysts, the OEBR provides “very limited mechanisms” by which substantive 
environmental policy can be enforced.41

3.3.2  Lack of Substantive Rights

Substantive rights go beyond a person’s right to procedural protection.  They provide guarantees to tangible 
environmental protections, such as the right to a healthy environment, or the right to clean drinking water.  Generally, 
when substantive rights are threatened, courts are open to step in and ensure that these rights are not violated or to 
remedy past violations.  One of the most fundamental criticisms of the OEBR is its failure to grant such substantive 
environmental rights.  The public ‘right to a healthful environment’ in the OEBR appears only in the preamble and in 
the paragraph 2(1)(c) of the Act titled ‘Purposes.’42  Neither of these provisions has been interpreted to grant any 
free-standing substantive environmental rights by the courts.43 In fact, the courts have generally concluded that the 
‘the only real “rights” of citizens’ enshrined by the OEBR are those of ‘notice, opportunities to comment, and the right 
to have their comments taken into account when government makes its decisions.’44

40 Mark S. Winfield, “A Political and Legal Analysis of Ontario’s Environmental Bill of Rights” (1998) 47 UNB LJ 325.
41 Ibid at 363.
42 Theresa A. McClenaghan & Richard D. Lindgren Application for Review: Filed pursuant to Section 61 of the Environmental Bill of Rights, 1993: Re: Environmental 
Bill of Rights & Regulations Thereunder (21 December 2010), online: <http://www.scribd.com/doc/46173363/761-Application-for-Review-of-the-EBR> at 6.
43 Ibid.
44 Elaine Hughes & David Iyalomhe, Substantive Environmental Rights in Canada (1999), 30 Ottawa LR 229, at [79].
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This myopic focus of the OEBR on procedural rights has in effect, greatly restricted the scope and application 
of government accountability through the courts available under the OEBR.  The limited procedural rights in the 
OEBR have rarely led to any decisions being overturned.45  Because substantive rights implicitly require judicial 
accountability, this lack of substantive rights flows in part from the previous discussion on the emphasis on political 
rather than judicial accountability.  The lack of substantive rights is often cited as the reason why the OEBR has failed 
to make progress on ’significant environmental problems and challenges facing Ontarians.’46  Quite simply stated, 
without substantive guarantees, the OEBR cannot stand in the way of any environmentally damaging decisions so 
long as all of the proper procedures have been followed.  

3.3.3  Statements on Environmental Values

As the LaFarge case demonstrates, SEVs ensure ministerial consideration of environmental values.  However, 
ensuring compliance may prove to be difficult if a ministerial SEV contains tenuous or unspecific objectives.   A 
number of parties, including the Environmental Commissioner, have criticized ministries for writing such ambiguous 
SEVs.   In a ten-year review of the OEBR,47 the Commissioner noted that the current SEVs are ‘are vague and 
outdated, and have little impact on decision-making in the Ministries.’48  The Commissioner also stated that most 
current SEVs fail to contain specific identifiable targets.   This results in SEVs that are too broad to truly guide 
ministerial decisions.  This is only exacerbated by irregular SEV updates and a continued ministerial policy not 
to consider SEVs when making decisions on instruments49 even in light of the LaFarge decision.50  Despite the 
importance of SEVs in guiding ministerial decisions, ministries have continued to deny public consultation during 
their drafting.51

3.3.4  Registry Inefficiencies

Complete, informative, and timely Registry postings are essential to satisfy the public right to notice and comment.  
The OEBR, its regulations, and its implementation, have all led to a number of loopholes, which have habitually 
undermined this objective.52 These loopholes include a failure of the Ministry to ensure that postings include 
adequate information, accessible background information, and clear language.53  Ministries rarely exercise their 
statutory discretion to extend the periods of comment in cases of significantly important proposals.54  In some 
cases, environmentally significant proposals are exempt from being posted to the Registry altogether.  For instance, 
sections 29-33 of the OEBR identify a number of circumstances that allow exceptions to the regular posting 
requirements.  The purpose of these exemptions is to allow for substitute consultation, which can occur through 
other mechanisms, such as through the Environmental Assessment process.  In practice, these exemptions have 
regularly narrowed the public’s ability to affect the regulatory decisions.  Moreover, Ontario Reg. 681/94 does not 
prescribe OEBR rights to certain decisions made under acts such as the Mining Act and the Endangered Species 
Act.55  For proposals that are exempt through regulations such as Reg. 681/94, there is often no public consultation 
whatsoever.56

46 Supra note 42 at 7, and Richard D. Lindgren The Environmental Bill of Rights Turns 10 Years-Old: Congratulations or Condolences? (16 June 2004) online: 
Canadian Environmental Law Association <http://s.cela.ca/files/uploads/474EBR_turns_10.pdf>.
47 Gord Miller, Looking Forward: The Environmental Bill of Rights - Special Report to the Legislative Assembly of Ontario, online: Environmental Commission of 
Ontario <http://eco.on.ca/eng/uploads/eng_pdfs/sp06.pdf>.
48 Ibid at 3.
49 Ibid at 4.
50 Supra note 42 at 8.
51 Ibid.
52 Supra note 47 at 4.
53 Ibid.
54 Ibid.
55 Supra note 42 at 10.
56 Ibid.
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3.3.5  Access to the Courts

The OEBR sought to grant judicial accountability through the expansion of public nuisance claims, the section 
84 ‘harm to natural resource’ cause of action, and statutory review of Ministerial decisions.  In practice, all three 
of these methods have been deficient in empowering the courts and the ERT with the authority to act as a 
protector of environmental rights.57  The removal of the public nuisance barrier has lead to only a slight increase 
in use of this tort.  While such actions no longer require the Attorney General’s consent, other limitations still 
greatly restrict the ability of potential plaintiffs to bring this tort.  These limitations include the requirement that 
the plaintiff prove ‘direct economic loss or personal injury.’  The potential of adverse cost awards in such cases 
also continue to act as a damper on members of the public making such claims.58

The section 84 cause of action has faced similar criticism as being far too restrictive.  In a ten-year review of 
the EBR, the Environmental Commissioner referred to the cause of action as ‘essentially useless’ given the 
burden that plaintiffs face in proving a case.59 Section 84 first requires that a prescribed Act has been violated.  
Secondly, significant harm must have resulted from this violation.  Finally, the plaintiffs must have first applied 
for an investigation under section 74 and must not have received a Ministerial response to their complaint within 
a reasonable time.  

The test for leave to appeal a ministerial decision to the ERT under section 38 of the OEBR has been interpreted, 
by the Courts, in a ‘stringent’ manner.60 The OEBR also requires that any appeal must be made within 15 
days of the issuance of the original verdict.61 Both act in tandem to inhibit a citizen’s ability to hold ministerial 
decisions to account through the ERT and Courts.  

Given the vital role of judicial and administrative oversight, it is not surprising that the practical restrictions 
placed on these three mechanisms have resulted in a lack of enforcement of the rights enshrined in the OEBR.   

3.3.6  Powers of the Environmental Commissioner

The Commissioner has emerged as ‘a critical institutional mechanism for holding the provincial government 
to account to the Legislature and the public for its environmental policies and actions.’62  The Commissioner 
has taken a broad interpretation of his review mandate and has habitually reviewed substantive environmental 
decisions.  The fact that government has implemented many of the Commissioner’s recommendations speaks 
to the effectiveness of this position and the integrity of its independent and accountability function.  The active 
role of the Commissioner has also been crucial in facilitating awareness amongst citizens of procedural and 
enforcement rights in the OEBR.  The position is; however, not without limitations.  The Commissioner’s ability 
to hold the government accountable for its environmental performance is directly tied to the effectiveness of 
his or her ability to investigate governmental ministries.  Unlike the Auditor General, the Commissioner lacks 
the ability to compel the production of ministerial documents under the OEBR. The ability to compel such 
documents is integral in securing the information needed to make independent evaluations of the government’s 
environmental record.  The lack of this power hampers the Commissioner’s supervisory role and dilutes the 
effectiveness of this potentially valuable accountability mechanism. 63

57 Ibid at 20.
58 Supra note 40.
59 Supra note 42 at 20
60 Ibid at 13.
61 Ibid.
62 Supra note 40 at 343.
63 Supra note 42 at 16.

13



6061 University Avenue
Halifax, NS Canada
B3H 4H9    

Tricia Barry
Executive Director

1.902.489.7997
tbarry@ecelaw.ca

ecelaw.ca

3.3.7  oEBR Purposes

Section 2 of the OEBR sets out its numerous environmental objectives.   New environmental legal principles have 
emerged since the OEBR was drafted in the early 1990’s, reflecting modern and dynamic environmental values.  Because 
the OEBR has not been amended for nineteen years, the OEBR does not engage these new principles and is interpreted 
through this outdated version of environmental law.  This is particularly apparent with respect to the SEVs.  Because 
new principles of environmental law, such as the precautionary principle, are excluded from the purposes of the OEBR, 
ministries are not compelled to include these principles in SEVs.  This further inhibits the potentially valuable role of SEVs 
within ministerial decision-making.  

3.3.8  SLAPP Protection 

A strategic lawsuit against public participation (“SLAPP”) is typically brought by a large company or developer against 
activists to discourage environmental activism or as retribution for past activism.64 The objective of a SLAPP is to 
punish or intimidate a party ‘by burdening them with the cost of a legal defence so that they abandon their criticism of, 
or opposition to, a certain project or undertaking.’65 SLAPP suits impair access to justice for citizens and organizations 
because of the ‘risk of expense, uncertainty and hardship involved in defending their right to voice concerns.’66 The 
OEBR does not currently protect litigants from potential SLAPP suits. The environmental non-governmental organization, 
Friends of The Earth has identified SLAPP protection as being essential to ‘support the public’s right to express its views 
on projects that affect their communities.’67

Quebec is currently the only province with anti-SLAPP legislation.68 In Ontario in 2008, NDP Member, and now Ontario 
NDP Leader, Andrea Horwath proposed Bill 138 the Protection of Public Participation Act as a private member’s bill.69 
While Bill 138 hasn’t moved forward, an advisory panel on how to deal with SLAPPs commissioned by the Ontario 
Attorney General recommended that the province enact anti-SLAPP legislation in their final report issued on October 
28th, 2010.70

3.3.9  Summary of Lessons Learned from oEBR

As a pioneering piece of environmental rights legislation in Canada, the OEBR provides both guidance as to the content 
and implementation for similar legislation in Nova Scotia.  The right to notice has been a crucial element in enabling the 
public to exercise other rights and has been a vital element in the successes of the OEBR.  Despite some limitations in 
authority, the role of the Commissioner in Ontario has been of the utmost importance in ensuring political and occasionally 
judicial oversight of the OEBR.  

At the same time, a number of shortcomings continue to weaken the Act’s protection of environmental rights.  Many of 
these shortcomings can be traced to the lack of a free-standing substantive right to a clean and healthy environment.  
Without substantive rights, the OEBR is essentially a set of procedural guarantees.  Furthermore, the last nineteen 
years have revealed a number of limitations to these procedural guarantees, which reduce the OEBR’s protection of 
environmental rights.  

64 Friends of The Earth Canada Standing on Guard: Environmental Rights in Canada, 2009 (June 2009) online: <http://www.foecanada.org/images/stories/pdfs/enviro_rights/
enviro_rights_report_v5_final.pdf > at 196.
65 Ibid at 60.
66 Ibid.
67 Ibid.
68 An Act to Amend the Code of Civil Procedure to Prevent Improper Use of the Courts and Promote Freedom of Expression and Citizen Participation in Public Debate, RSQ 
2009 C-12. British Columbia had passed anti-SLAPP legislation in the form of the Protection of Public Participation Act of 2001. This Act was however repealed that
Act following the election of the Liberal Government that same year. See Supra note 52 at 60. 69 Bill 138, Protection of Public Participation Act, 1st Sess, 39th Leg, Ontario 
2008 (first reading 9 December 2008).
70 Ontario Anti-SLAPP Advisory Panel, Report to the Attorney General, October 2010 online: <http://www.attorneygeneral.jus.gov.on.ca/english/anti_slapp/anti_slapp_final_
report_en.pdf> at VI.
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4.0 The Canadian Environmental Bill of Rights (CEBR)
On October 29th, 2009, a draft CEBR passed first reading in Parliament.71  Edmonton-Strathcona NDP MP Linda Duncan 
introduced the Bill as a private members bill.  The Bill, which ultimately did not become law before the dissolution of 
Parliament, featured a more rigorous drafting of many of the provisions present in the OEBR.  The CEBR can therefore 
be considered as a template for implementing more comprehensive environmental rights mechanisms within Nova Scotia.  
At the same time, there are limitations to its applicability.  The CEBR was introduced as a private member’s bill and could 
not include any provisions that would result in the expenditure of government funds.  Entire elements present in the OEBR 
had to be omitted from the CEBR.  The CEBR therefore does not provide an entirely updated version of the components 
of the OEBR.  Furthermore, the CEBR was drafted as federal, and not provincial, legislation.  

There are a number of positives that do arise as a result of this restrictive drafting.  Because the CEBR has been drafted 
to minimize government expenditures, the implementation of a frugal environmental rights regime could be of interest to 
drafters of Nova Scotia environmental rights legislation given the general climate of fiscal restraint within the Province.  

This section will highlight the elements of the CEBR that may provide assistance in preparing environmental rights 
legislation in Nova Scotia and compares and contrasts them to elements in the Ontario model. 

4.1 Private Member Bill Limitations

Section 54 of the Constitution Act 1867, prohibits the House of Commons from passing a Bill that creates an appropriation 
of the Public Revenue without the recommendation of Cabinet.72 This restriction, known as the financial initiative (or 
prerogative) of the Crown, is echoed by subsection 79(1) of the House of Commons Standing Orders,73 and prohibits 
private member’s bills which contain spending measures. 
 
The CEBR was drafted without spending provisions given the unlikelihood that such measures would gain government 
support.74 This meant that some key components of the OEBR, such as the creation of an Environmental Registry, 
Ministerial SEVs and the removal of the public nuisance barrier were not included.

4.2 Government Accountability 

4.2.1Commissioner of the Environment and Sustainable development 

The Commissioner of the Environment and Sustainable Development (CESD) is a position that has existed since 1995 
through amendments to the Auditor General Act.75 The CEBR did not attempt to create a new Commissioner position, but 
rather expanded this existing role.76 The current mandate of the CESD includes: (1) performance audits on environmental 
and sustainable development policies; (2) receiving environmental petitions from citizens; (3) reviewing the implementation 
of the Federal Sustainable Development Strategy; and (4) monitoring the government’s compliance with the Kyoto Protocol 
Implementation Act.  The CESD’s role is largely one of political accountability.  Like Ontario’s Environmental Commissioner, 
he or she reports directly to Parliament rather than to an individual ministry.  Unlike the Ontario Commissioner, the CESD 
exercises authority as an Assistant Auditor General.  Accordingly, the position includes extensive powers of examination 
and review similar to the Auditor General and the CESD is not a compellable or competent witness.77 These attributes of 
the CESD were identified by the Ontario Commissioner as desirable to address weaknesses in his authority.78

71 Bill C-469, An Act to establish a Canadian Environmental Bill of Rights, 2nd Sess, 40th Parl, 2009 (first reading 29 October 2009.
72 The Constitution Act, 1867 (U.K.), 30&31, c.3, at s.54.
73 House of Commons Standing Orders, CRC, December 2010, s. 79(1) (2010).
74 The CEBR was challenged by the minority Conservative government on the basis that it contained spending measures and therefore violated the financial prerogative 
of the Crown. The challenge was overruled by the Speaker of the House affirming the validity of the Bill. House of Commons Debates, 40th Parl, 3rd Sess, No 63 (15 June 
2010) (Andrew Scheer).
75 Auditor General Act, RSC 1985, C. A-17.
76 Supra note 71 at ss. 13-15.
77 Supra note 47 at s. 18.
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The CESD reports directly to the Auditor General whose mandate is much broader than just environmental matters.  
As such, the environmental function of the office may occasionally find itself subservient to the other priorities of the 
Auditor General.  While the Federal Commissioner’s mandate is not as extensive as the Ontario Commissioner’s, many 
of the Ontario Commissioner’s extra responsibilities involve the supervision of procedures created by the OEBR itself.  
Accordingly, it would be expected that the CESD expanded role within the CEBR would only be limited by the spending 
restrictions placed on the Bill.  The strengths and weaknesses of both positions should be considered in weighing the 
creation of such a position in Nova Scotia.  

4.2.2 Statement of Environmental Values

The CEBR contained no provisions relating to the creation of Statements of Environmental Values.  This may be due to 
ministerial spending necessary for the incorporation of such measures.  The absence of this government accountability 
mechanism means that the CEBR would not require infusion of environmental rights values into government decision-
making.  It would also withhold the right of citizens to challenge decisions for failing to consider these values when 
making ministerial decisions on the environment.  

4.2.3 Additional Government Accountability Measures Present in the CEBR

a) Modern and Emerging Principles of Environmental Law

Unlike the OEBR, the CEBR attempted to frame the immediate and long-term interpretation of the Bill to reflect 
contemporary principles of environmental law.  Modern principles, such as the precautionary principle, the polluter pays 
principle, sustainable development, intergenerational equity, and environmental justice, were all adopted formally into 
the Bill.  In addition, the Bill adopted a dynamic and flexible approach that would have incorporated future principles as 
they emerged.79

b) Protection of Aboriginal Rights

While section 35 of the Constitution Act 1982 guarantees Aboriginal and Treaty rights, the Supreme Court of Canada 
found that the government in certain circumstances can violate these rights by law, as was the case in R. v. Sparrow.80 
By explicitly stating that the CEBR should not be interpreted to abrogate or derogate from any Aboriginal Rights, the 
CEBR would not have inadvertently removed Aboriginal or treaty rights.  

4.3 Public Participatory Rights

4.3.1 Right to Notice and Comment

The CEBR stated that “effective access to environmental information” and “opportunities for effective, informed and 
timely public participation”81 in environmental law making were to be ensured.  However, the mechanisms by which 
these objectives could be implemented fell short in comparison to the OEBR.  The most glaring exclusion in the CEBR 
is that it did not create any formal notice or comment requirements.  The existence of a Federal Registry under the 
Canadian Environmental Protection Act, suggests that expansion rather than creating a whole new system could be 
possible to meet these types of requirements.  However, the increasing level of activity from postings and comment 
would likely violate the financial prerogative of the Crown and may explain why this essential element was absent from 
the CEBR.  Given the crucial role of the Ontario Registry, this would have certainly been a significant gap in the CEBR.  

78 Ibid.
79 Ibid. at s.3.
80 R. v. Sparrow, [1990] 1 S.C.R. 1075.
81 Supra note 70 at s.10.
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4.3.2 Right to Review of Policies, Acts, Regulations and Instruments

The CEBR mostly echoed the OEBR in giving citizens the right to request a review of an existing policy, act, 
regulation or instrument.  It did not, however, require that the applicable Minister provide “reasons for the decision.”  
Instead, the CEBR required only that the decision be communicated to the party.82 This lack of reasons could have 
removed a potential legal recourse where such reasons could have been the grounds for judicial or administrative 
review.   

4.3.3 Right to Request a Review of an Approval 

Unlike the OEBR, the CEBR did not create a separate mechanism for appealing the approval of a federal instrument 
to a specialized tribunal.  The right to review an existing instrument under section13 under the CEBR would, 
nonetheless, have allowed citizens to appeal instrument approvals under this section.  

4.3.4 Right to Request an Investigation

Section 14 of the CEBR allowed for any resident or entity to request an investigation if they believed and affirmed that 
an act, regulation, or other statutory instrument related to the environment had been contravened.  This language 
allowed two improvements over the OEBR.  The first is that by granting “entities” the ability to make such requests, 
it gave ENGO’s the ability to request these investigations, rather than requiring their individual members to do so.   
Second, these rights applied to any law related to the environment rather than only those prescribed under the 
OEBR.83

4.3.5. Right to Sue for Harm to Natural Resources

Section 23 of the CEBR expanded civil remedies for plaintiffs against non-government parties in cases of 
environmental harm.  It also endeavoured to remedy the double burden on plaintiffs to show both a violation of an 
act and resulting significant environment harm.  While section 23 maintained that plaintiffs must show a violation of 
a law, it only required that significant environmental harm be shown on a prima facie basis.84  Once a plaintiff met 
this standard, the burden would then have shifted to the defendant to prove that significant environmental harm had 
not or would not have resulted.  Unlike the OEBR, the CEBR did not require that the claimant had first requested 
an investigation.  

4.3.6 Removal of the Public Nuisance Barrier

The CEBR did not directly overturn the public nuisance barrier. 

4.3.7 whistle Blower Protection

The CEBR expanded upon the Ontario EBR’s whistle blower protection in two specific areas.  It prohibited employer 
reprisals in cases where employees refused to do anything that is an offence under the Act.  It not only allowed 
employees to seek remedies through the Canada Industrial Relations Board, but also made reprisals against an 
employee a summary offence with a maximum fine of $25,000.

82 Ibid. at s. 13(3).
83 Ibid at Ss. 19(1) and (2).
84 Or on an “at first glance” basis creating a creating a much lower burden of proof for plaintiffs.
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4.3.8 Substantive Rights and Government as Trustee

One of the most significant innovations in the CEBR was a freestanding substantive right to a “healthy and ecologically 
balanced environment.”85  Additionally, the Bill created a government obligation to protect that right for every resident and 
to act as a trustee of the environment with the obligation to “preserve it in accordance with the public trust for the benefit 
or present and future generations.”86  These rights and obligations were actualized in conjunction with subsection 16(1) 
which created a judicial recourse for citizens in situations where these rights had been violated.  Section 18 provided 
a wide variety of remedies available to courts in cases where they found a violation of a complainant’s environmental 
rights.  The available remedies included: 

(1) declaratory relief;
(2) injunctive relief;
(3) court ordered negotiations of a restoration plan; 
(4) court ordered restoration, rehabilitation or preventative measures;
(5) the cancellation of a permit, financial penalties for the government to be used for environmental protection or restoration; 
or 
(6) any other order the court considered just.

4.3.9.  other Access to Justice Issues

The CEBR expanded the grounds for enforcing environmental rights against the government and expanded access 
to justice in bringing such claims through litigant protection measures.  For example, subsection 21(1) restricted costs 
awards against plaintiffs in actions against the government to only those cases that are found to be “frivolous, vexatious 
or harassing.”  Furthermore, in addition to protecting plaintiffs, subsection 21(2) gave the court discretion to award 
plaintiff’s counsel fees and advance cost awards, particularly when that plaintiff was advancing a test case.87   

An additional element in the CEBR, which could have greatly increased citizens’ ability to hold governments to account 
through the Federal Court, was the expansion of judicial review on any matter that “arises in the context of environmental 
protection.” 88  Section 22 made judicial review available to both citizens and entities as long as the claim raised a 
serious issue, the applicant had a genuine interest and there was no other reasonable way to bring the matter before 
the courts.  This relaxed standard directly addressed the “stringent” standards for judicial review in the OEBR and would 
have allowed greater access to the courts.  

4.4 Conclusions from the CEBR

The draft CEBR, and the analysis provided in the previous paragraphs, refine and complement the elements and 
mechanisms outlined in the previous section on the OEBR.  The CEBR analysis has provided an additional illustration 
of how an EBR can be implemented, and in particular how it can be done with limited financial resources.  Additionally 
it provides some concrete drafting solutions to the identified problems with the OEBR.  Of particular interest to the Nova 
Scotian context is how the CEBR updates and attempts to implement the concepts of substantive rights, access to 
justice, dynamic principles of environmental law and increased authority for the Commissioner. 

85 Supra note 70 at Ss. 21(2) and (3).
86 Ibid. at s.9.
87 Ibid at Ss. 21(2) and (3).
88 Ibid. at s. 22.
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5.0 Nova Scotia Context
Before considering how to incorporate the guidance described in the two previous sections, attention must first be turned to 
the Nova Scotia context. Environmental rights legislation must fit within Nova Scotia’s distinct political, social and economic 
considerations, and existing environmental legislation.  This section describes relevant and current political and social/
economic trends in Nova Scotia, and outlines Nova Scotia’s environmental legal and regulatory framework.  Specific 
attention will be paid to how these laws would either complement a NS Environmental Bill of Rights or how elements of 
environmental rights could be implemented within these existing statutes.  

5.1 Political and Social Factors

5.1.1 Political Factors

In many ways the current political climate is relatively conducive for the passing of environmental rights legislation in Nova 
Scotia.  In June 2009, Nova Scotia voters elected the Province’s first ever NDP government.89   It was an NDP government 
that introduced the Ontario EBR and an NDP Member of Parliament who introduced the draft CEBR, as a result, there may 
be a natural affinity between the party and action on environmental rights.  Furthermore, there was also support for the 
CEBR from Nova Scotia’s NDP MPs. 

In spite of this positive political factor, there are a number of aspects of the current political climate that might weigh 
against the prospects for environmental rights legislation.  First and foremost is the budgetary crisis facing the Province.  
The Province has proposed to balance its budget within four years and reductions in absolute departmental spending are 
inevitable.90  New spending on environmental initiatives may be unlikely.  

In their 2009 platform, the Dexter government endorsed the “ambitious environmental and sustainability goals” of EGSPA.91   
In opposition the NDP was a firm critic of the previous Progressive Conservative government’s environmental record.  
However, the Dexter government’s track record on the environment has not necessarily echoed this commitment.  Dexter’s 
NDP government has mostly focused their governmental priorities around economic development and ensuring a balanced 
budget, both of which could inhibit the government’s willingness to consider environmental rights legislation.  The government’s 
track record on the environment indicates both a willingness to address a number of important environmental concerns, but 
also a propensity to accommodate economic interests in doing so at the expense of environmental protection.92

  
5.1.2 Social/Economic Factors 

a) Resource Industries

While Nova Scotia’s resource industries are not as dominant in the economy as they were throughout the 20th century, 
natural resources still play a significant role in the economy.  Given this role and the recent economic downturn, it is likely 
that the government will be wary of any legislation that would affect jobs and economic growth in these areas.  Enshrining 
environmental rights could negatively impact all Nova Scotia’s oil and gas, forestry, mining, agriculture, and fisheries 
industries.  The balancing of these interests by the Ontario Task Force may provide significant guidance in this area.  

89 “N.S. voters elect 1st NDP government”, CBC News (9 June 2009) online: CBC News <http://www.cbc.ca/canada/nsvotes2009/story/2009/06/09/nsvotes-main.html>.
90 Honourable Graham Steele, Budget Assumptions and Schedules for the fiscal year 2011-2012, online: <http://www.gov.ns.ca/finance/site-finance/media/finance/
budget2011/Assumptions_and_Schedules.pdf>. at Schedule 1B.
91 Nova Scotia New Democratic Party, “Better Deal 2009: The NDP plan to make life better for today’s families” online: Nova Scotia New Democratic Party <http://www.
ns.ndp.ca/assets/nsndpcommitmentslores.pdf>.
92 Fraser Thomson “Environmental Bill of Rights in Nova Scotia” Ecojustice Memorandum, march 6th, 2012.
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b) Environmental Racism 

Like many provincial jurisdictions in Canada, Nova Scotia has a history of environmental racism.  Environmental racism 
can best be defined as “any policy, practice or directive that differentially affects or disadvantages (whether intended or 
unintended) individuals, groups or communities based on race or colour.”93  Activists in Nova Scotia have identified the 
ongoing battle against the two generations of landfills in the African Nova Scotian community of Lincolnville94 and the Boat 
Harbour Scott pulp mill near the Pictou Landing First Nation,95 as prime examples of environmental racism in Nova Scotia.   
The citizens who suffer from environmental racism are some of the most affected by environmental pollutants, and any 
environmental rights legislation introduced in Nova Scotia should respond to their needs.  

5.2 Environmental Regulatory Framework
 
There are a number of environmental related statutes that govern and regulate the environment and environmental 
activities in Nova Scotia.  As has been discussed, environmental rights legislation can either take the form of a free standing 
Environmental Bill of Rights or through amendments to existing environmental legislation.  In both cases, an understanding 
of these existing legal structures is important to conceive of how any environmental rights regime would fit within this existing 
infrastructure.  A full understanding of Nova Scotia’s existing environmental statutes may, for example, allow for the grafting 
of further environmental rights mechanism on to existing bodies.  The incorporation of the CESD into the Environmental 
Commissioner role within the CEBR was an example of how this type of understanding could lead to a more efficient 
environmental rights structure.  

5.2.1  Environment Act

The most comprehensive environmental statute in Nova Scotia is the Environment Act.  This statute creates a number of 
regulatory processes including the Environmental Assessment Process, the Environmental Registry, the Roundtable on 
Environment and Sustainable Prosperity, the recognition of relevant environmental principles, an Appeals process and a 
process by which citizens can request investigations into violations of the Act.  

a) Environmental Assessment 

Sections 31-49 of the Environment Act create an Environmental Assessment Process that requires Ministerial approval of 
any undertaking under the jurisdiction of the Act.  As with the OEBR environmental assessment loophole, close attention 
should be paid to how the environmental assessment process functions to ensure that it would not circumvent future 
environmental rights processes. 

b) Environmental Registry 

Section 10 of the Environment Act requires the Minister of the Environment to establish an Environmental Registry.  The 
Registry is to contain a variety of records on ministerial decisions with regards to orders, certificates, approvals, policies, 
and other documents.  There are two key distinctions between this Registry and that under the OEBR.  The first is that the 
Nova Scotia Registry only requires the posting of decisions once they are finalized.  This Registry therefore has no public 
notice or comment function.  The second is that in practice, the Registry does not make this information easily accessible to 
the public.  Unlike the Ontario Registry, the online component of the Nova Scotia Registry is just a listing of the Registry’s 
contents.  In order to access the actual decisions, applicants must submit forms and pay a fee.  

93 Nathalie J. Chalifour, “Bringing Justice to Environmental Assessment: An Examination of the Kearl Oil Sands Joint Review Panel and Health Concerns of the 
Community of Fort Chipewyan” (2010) 21 J. Env. L. & Prac. 31. at 44.
94 Hillary Bain Lindsay Race and Waste in Nova Scotia: Accusations of ‘environmental racism’ take centre stage during fight against new landfill development (7 
December 2006) online: <http://www.dominionpaper.ca/environment/2006/12/07/race_and_w.html>.
95 Michael Gorman, Boat Harbour cleanup ‘past due’ (12 September 2010) online: <http://aboriginalenlightenment.blogspot.com/2010/09/boat-harbour-cleanup-past-
due.html>.
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c) Roundtable on the Environment and Sustainable Prosperity

Section 9 of the Environment Act requires the Minister to establish a Round Table to provide advice to the Minister on 
environmental sustainability.  The Round Table on Environment and Sustainable Prosperity includes deputy Ministers, 
members of industry, environmental organizations, Aboriginal groups, and legal and academic experts from across the 
province.96  The Round Table also has a mandate to review the Province’s implementation of EGSPA.97  The Roundtable’s 
advisory role should not be confused with the accountability mandate of Ontario’s Environmental Commissioner.  The 
Roundtable, unlike the Commissioner, lacks the mechanisms, authority, and full independence to hold the government 
to account. 

d) Environmental Principles 

 The purposes of the Environment Act echo many of those in the CEBR.98  These include recognition of the precautionary 
principle and the polluter pays principle.  As these principles are already framing the interpretation of the Environment Act 
they would be easier to include in any EBR in Nova Scotia.  

e) Appeals Process

The Environment Act gives anyone “aggrieved by a decision” the right to appeal that decision to the Minister within 30 
days.  In limited circumstances, certain decisions may also be appealed to the Supreme Court.  In Ogden Martin, the 
Nova Scotia Court of Appeal interpreted that standing for an “aggrieved” party is available only where the “relationship 
between the plaintiff and the challenged action is direct, substantial, immediate, real, more intense or having a nexus 
with such action, as opposed to being a contingent or indirect connection.”99   This common law restriction is exactly 
what the OEBR’s access to justice provisions sought to overturn.  Furthermore, Nova Scotia lacks the type of specialized 
administrative ERT tribunal present in Ontario.  

f) Request for an Investigation

The Environment Act gives citizens the power to request an investigation under section 115 if they believe that offences 
have been committed under the Act.  These applications are to be made to the Department of the Environment.  Within 90 
days, if the investigation is not pursued, the complainant will be provided with reasons for the denial.  If an investigation 
does proceed, the complainant must be given an update on the status of the investigation.  Unlike the CEBR, this only 
applies to offences under the Environment Act.  

g) Whistle Blower Protection

Section 124 of the Environment Act provides limited whistle blower protection for employees who report violations of 
the Act.  Violations of these protections are punishable by a financial penalty under section 159.  The Act affords the 
protection only in cases where there is an actual contravention or where the employee had reasonable grounds to believe 
that there was a contravention of the Act.  

96 Round Table on Environment Sustainable Prosperity, Round Table Membership, online: <http://www.gov.ns.ca/nse/dept/docs/RoundTableMembers.pdf>.
97 Ibid.
98 Environment Act, S.N.S. 1994-94, c.1 at s. 2.
99 Ogden Martin Systems of Nova Scotia Ltd. v. Nova Scotia (Minister of the Environment), 146 NSR (2d) 372, 1995 Carswell NS 225, [Ogden Martin].
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5.2.2  The Environmental Goals and Sustainable Prosperity Act (EGSPA)
The Environmental Goals and Sustainable Prosperity Act (EGSPA) creates a number of tangible goals for the Province to 
work towards having “one of the cleanest and most sustainable environments in the world by the year 2020.”100 Despite 
these ambitious goals, the legislation itself offers only aspirational guidelines and does not contain any legally binding 
commitments.  Nevertheless, the forward looking and enthusiasm behind the drafting and implementation of EGSPA 
present unique opportunities to link EGSPA with environmental rights legislation.  

5.2.3  Green Economy Act 
EGSPA mandates a review of the legislation be conducted every five years by the Minister’s Round Table, much like 
section 9 of the Nova Scotia Environment Act. This round table group is also comprised of professionals from the academic 
and legal communities, industry, and the environment sector. The Round Table first met in 2011 to update EGSPA.101 
At the conclusion of their sessions, the Round Table agreed on the creation of the Green Economy Act (“GEA”), which 
was passed into law on December 6, 2012, and is to act as an amendment to Chapter 7 of EGSPA. The Round Table 
determined that these changes were needed as several of the goals outlined in EGSPA had already been achieved or 
were near completion. The GEA changed the focus and objectives in EGSPA to “strengthen the integration between the 
environmental goals and the economy.”102 
 
One of the main themes derived from the new GEA is the “Buy Local” initiative, which encourages Nova Scotians to 
purchase food and other items grown and produced in Nova Scotia. This will in-turn keep money in the province, which 
will allow companies in Nova Scotia to prosper and create more jobs to keep people in the province. Section 4(2)(a) of the 
GEA also calls for specific environmental; and economical goals to be achieved in the areas of:
 (1) energy efficiency, conservation, and affordability;
 (2) sustainable transportation;
 (3) increased renewable energy;
 (4) enhanced use of natural gas to displace oil and coal; and
 (5) enhanced innovation through globally competitive market.103 

5.2.4  Freedom of Information and Protection of Privacy Act
This Act sets out rights of access to government records for Nova Scotians.  In order to access such government records, 
a request must be made in writing and made to the public body that has custody of the record.104  This Act may allow 
for information not available through the Environment Act to be accessed by the public, albeit not in the same readily 
accessible manner as through Ontario’s Registry.    

5.2.5  Auditor General Act
Unlike its federal counterpart, the Nova Scotia Auditor General has no set requirement to review environmental matters.  In 
the past however, the Auditor General (‘AG’) has focused on a number of environmental matters.  In 2008, the AG looked 
at the effectiveness of environmental monitoring and compliance and in 2010 at contaminated sites in the province.  The 
Auditor General Act does not explicitly authorize any Assistant Auditor General positions or Commissioners as it does under 
the Federal Act.105  However, subsection 7(2) of the Act allows a delegation of the authority of the office to any employee.106 
This could conceivably envision the delegation of authority to an Environmental Commissioner under the Act.  

100 Environmental Goals and Sustainable Prosperity Act, RSNS 2007, c. 7, s. 4(1)a.
101 Bill No. 136 – Green Economy Act, RSNS 2012, c. 42
102 Nova Scotia Environment, Executive Summary on the EGSPA Round Table, (2012) at 2. Online: http://www.gov.ns.ca/nse/dept/docs/EGSPA.Report.2012_Executive.
Summary.pdf
103 Supra Note 101, s. 4(a)(2).
104 Freedom of Information and Protection of Privacy Act, RSNS 1993, c. 5, s. 6(1).
105 Auditor General Act, R.S., c. 28, s.1.
106 Ibid at s. 7(2).
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6.0  outline of Nova Scotia Environmental Rights Legislation
The objective of this paper is to provide guidance for selecting components to be included in new environmental rights 
legislation in Nova Scotia.  The previous sections have discussed the composition and effectiveness of the OEBR and 
the draft CEBR and looked at the Nova Scotia context.  Based on this previous analysis, this section now considers the 
various options that could comprise future Nova Scotia environmental rights legislation.   This paper does not advocate a 
specific form of environmental rights legislation. As such, this summary discusses the possibility of both a comprehensive 
Nova Scotia Environmental Bill of Rights (NSEBR) as well as the implementation of environmental rights through a series 
of amendments to existing legislation.  This section concludes with a brief overview of some strategic considerations for 
any environmental rights law reform campaign in the Province.  

6.1  Government Accountability

6.1.1  Principles of Environmental Law

An NSEBR should adopt the CEBR’s dynamic approach of incorporating modern and future environmental principles into 
the Bill.  These should include the recognition of the principles of intergenerational equality and environmental justice. 
The elimination of environmental racism should also be included as a guiding principle in order to address some of the 
most pressing environmental problems in the Province.  By insisting that this type of provision be included in an EBR, 
environmental groups may also be able to build coalitions of support for such a Bill with African Nova Scotian and Mi’kmaq 
communities.  These groups could significantly increase the constituency of support for the Bill and could bring political 
expertise to this initiative.  The NSEBR should also ensure that nothing in the bill abrogate or derogate from Aboriginal or 
Treaty rights.    

Modifying the principles of environmental law on a piecemeal basis within existing statues would have less of an impact.  
It is possible to amend the purposes of the Environment Act’ with these modern and future principles.  However, without 
corresponding amendments to the Environment Act creating, for example, ministerial SEVs, their impact may be limited 
to the judicial interpretation of the Act and not day-to-day Ministerial decision-making.  

6.1.2  Statements of Environmental Values

This component is an important way of making broad sustainability objectives apply to day-to-day ministerial decision-
making.  EGSPA, in conjunction with the Principles on Environmental Law could guide how the SEVs are drafted.  This 
could make Departments directly accountable for implementing the goals in EGSPA.  

SEVs could either be implemented within an NSEBR or through amendments to EGSPA.  These types of amendments to 
EGSPA would; however, significantly change that Act.  SEVs are binding policy statements and as such would introduce 
some element of judicial accountability to what is largely now an Act of aspirational goals and political accountability.  

6.1.3  Environmental Commissioner 

An independent position of accountability is essential to the effectiveness of an environmental rights regime.  This position 
should be given the same level of authority as the Auditor General to review and inquire into government documents and 
to ensure independence from political influence or being compelled to testify.  The independence of this position from 
any other department would also ensure that Nova Scotia’s environmental rights legislation has a strong institutional 
advocate.  A strong and well-resourced Commissioner would also facilitate public access to the rights enshrined in the 
legislation.  The downsides of an independent position are the financial resources required, the supporting bureaucracy, 
and the reports and studies necessary to effectively implement its mandate.  Further research is necessary on what the 
costs for this position would be for Nova Scotia.  
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The Commissioner role could be created in an NSEBR or through amendments to the NS Auditor General Act.  An 
independent Commissioner outside of the Auditor General’s Office would likely require more resources and costs, which 
may be less politically acceptable.  By incorporating the role within the Auditor General’s Office, costs would likely be 
reduced but the priority of the office to focus solely on environmental issues may be affected.  In either scenario, this 
role would be an effective advocate for political accountability on environmental issues in the province.  If an incremental 
approach is taken and a Commissioner role is created through the Auditor General Act, corresponding amendments would 
need to be made to authorize proper environmental oversight.  As the OEBR demonstrates, many of the responsibilities 
of the Environmental Commissioner are specifically set out in the provisions creating participatory rights.  For example, 
the supervisory role of the Commissioner in applications for review of existing laws is set out in the OEBR provisions on 
applications for review.  Accordingly, while the position could be created outside of the Environment Act amendments, such 
corresponding amendments may be necessary to define this role.  

6.2  Public Participatory Rights 

6.2.1  Right to Notice and Comment 

The rights to notice and comment through the Ontario Registry have been fundamental to the OEBR.  These rights have 
proven integral to the exercise of other major rights in the OEBR.  The current Environment Act Registry provides a rough 
framework for an EBR Registry. But the current limited Registry would require a significant upgrade in order to allow for the 
posting of pending decisions, quick and efficient postings that ensure consistency, and predictability, and for the submission 
of public comments.  Project proponents and developers may also support a more consistent and predictable Registry.107  

Updating the Registry would, however, undoubtedly require some financial investment.  The Government may want to 
consider the financing options examined by the EBR Task Force in Ontario.  In their final report, the Task Force recommended 
either an applicant pay system or a government subsidized Registry.  They also consider the possibility of a blend of 
both.108  In support of a user pay system, the Task Force pointed out that developers might be more willing to financially 
support the Registry if it was implemented in a “uniform, predictable and certain” manner.109  

Updating or creating a new Registry would have to be a fundamental element of any NSEBR.  Additionally, the NSEBR 
should specify the posting requirements for all pending government decisions.110  Furthermore, as the OEBR experience 
indicates, the exceptions listed at sections 29-33 of that Act should be closely scrutinized to ensure that they do not overly 
restrict the public’s right to know.  

This right could exist outside of comprehensive EBR legislation by amending section 10 of the Environment Act to expand 
the existing Registry to include the requirement that all proposals of environmentally significant policies, acts, regulations, 
and instruments be posted to the Registry.  In order to ensure both notice and comment rights were given, Part V of the 
Environment Act relating to environmental approvals may also have to be altered to reflect the posting and comment 
requirements.  

6.2.2  Right to Review of an Existing Law

The right to review is an important procedural right in situations where political or other obstructions are preventing the 
government from acting on pressing environmental issues.  This tool gives power to citizens to pressure their government 
to take action.  The OEBR provisions requiring Ministerial reasons following an unsuccessful application are also important.  
Reasons for a decision not to review can themselves, be subject to judicial review.  They may also provide an opportunity 
for environmental NGO’s, citizens groups, and even opposition parties to holding the government to account for not acting 
on a particular issue.  

107 Supra note 13 at 28.
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Given that no variation of this right exists in any environmental legislation in Nova Scotia, this right would have to be 
created either in the NSEBR or through amending existing legislation.  The most appropriate statute in which this right 
could be included would be the Environment Act.  Ensuring that reasons are given and that an independent observer, 
such as the Auditor General, oversees the process may provide additional accountability to this process outside of a 
formal EBR.  If a piecemeal approach is taken and changes are not made to the Registry giving citizens the right to 
comment on environmental approvals, this may be method by which they can challenge environmental approvals, albeit 
after they are approved, without a formal Registry system.  

6.2.3 Right to Request Leave to Appeal of an Approval

This right is essential in providing judicial accountability for environmentally significant decisions made by the 
government.  This limited right, which already exists in the Environment Act, provides one of the limited mechanisms of 
judicial accountability that allows the courts to hold the government to account.  

While a narrow version of the right exists in the Environment Act, a stand-alone NSEBR should expand on this right 
to apply to all decisions that arise “in the context of environmental protection,” to echo the language of CEBR.  The 
restrictive standing requirements in the Environment Act and in the Ontario EBR should be replaced with the standing 
requirements in the CEBR. The right to appeal could also exist independently of an EBR through amendments utilizing 
the above language of the CEBR to section 38 of the Environment Act.  

6.2.4  Substantive Rights

As the Ontario experience has shown, without substantive rights, environmental rights legislation in Nova Scotia would 
restrict judicial accountability to only those cases where procedural processes have be circumvented, regardless of 
actual environmental damage.  In order to avoid repeating the omission in the OEBR, granting substantive environmental 
rights and designating as a trustee to this right should be explicitly recognized in the substantive parts of an NSEBR.  

Substantive rights would be more complex if environmental rights legislation is implemented on an incremental basis.  As 
the OEBR experience shows, enforcement mechanisms are essential to ensure such rights.  Implementing substantive 
rights on a piecemeal basis without a broader statutory enforcement mechanism may weaken any benefits of such 
rights.  

6.2.5  Right to Request an Investigation

The right to request an investigation reflects the “shared responsibility” of environmental protection between governments 
and citizens.  Expanding on the current ability of citizens to assist in the enforcement of environmental laws would 
increase the effectiveness of these Environment Act provisions.  Specifically, incorporating the language of the CEBR 
and extending this right to entities such as ENGO’s, and in cases where there is any offence “related to the environment” 
would accomplish this mutually beneficial outcome.  This right could be implemented in an NSEBR or by amending 
section 115 of the Environment Act to include these changes.

108 Ibid at 36.
109 Ibid.
110 See the posting requirements in s.27 of the OEBR, Supra note 15.
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6.2.6  Right to Sue for Harm to Natural Resources 

The right to sue for harm to natural resources and the removal of the public nuisance barrier are essential to ensure 
judicial accountability of these environmental rights.  Utilizing the wording of the CEBR, requiring that plaintiffs only show 
a prima facie violation to create a cause of action for harm to natural resources, would ensure that this element of judicial 
accountability is provided in an accessible manner.  This would greatly increase the use of this provision and would give 
citizens a powerful mechanism to enforce environmental laws.  

Using the CEBR’s language within a NSEBR would be one method of creating this right and ensuring that some of the 
limitations present in the OEBR cause of action were remedied.  The stand-alone provision within the CEBR could also be 
implemented within the Environment Act.  

6.2.7  Removal of the Public Nuisance Barrier

Removing the public nuisance barrier would also work to achieve the objective of providing citizens with a form of judicial 
accountability with regard to environmental harms.  Expanding on the OEBR to remove Attorney General consent to any 
action and the requirement of direct economic loss or personal injury would greatly expand the accessibility of this tort.  
Amending the Nova Scotia Rules of Civil Procedure to address adverse cost awards in cases of public nuisance may also 
be necessary.  

This element could be implemented in an NSEBR utilizing the language of the OEBR.  This element could also be introduced 
as a stand-alone amendment to the Environment Act and the Nova Scotia Rules of Civil Procedure.111

6.2.8  whistle Blower Protection

Whistle blower protections are essential to ensure adequate reporting of environmental violations.  Implementing these 
changes within an NSEBR could take the form of the CEBR wording.  Likewise, they could be created by amending section 
124 of the Environment Act.  Expanding on whistle blower protections in the Environment Act, to include contraventions of all 
laws of an environmental nature, and changing the standard, from that of an objective belief that a contravention occurred, to 
a good faith standard (as is the case in the CEBR) would encourage further reporting of violations.  Amendments to section 
124 could incorporate these changes even without EBR legislation.  

6.2.9  SLAPP Protection

As outlined by the Friends of the Earth, protection from SLAPP suits is an essential element of public environmental rights.  
SLAPP protection could be integrated into the NSEBR by utilizing language from Ontario’s proposed Protection of Public 
Participation Act.  This could also work as a stand-alone Bill analogous to that of Ontario.  The Nova Scotia NDP may be 
open to the idea of incorporating analogous provisions into environmental rights legislation given their party affinity with the 
Bill’s author, Andrew Horwath.  

111 Nova Scotia Civil Procedure Rules, N.S. Reg. 420/2008 at Part 16.
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6.3 Strategic Considerations

Nova Scotia environmental rights legislation could either be enacted as comprehensive Environmental Bill of Rights 
in one statute, or as a series of incremental amendments to existing environmental legislation.  In his book “The 
Environmental Rights Revolution,” David Boyd argues that environmental rights resources and efforts should focus 
on those areas which are the “most effective, efficient, and equitable means of achieving” both environmental and 
human rights objectives.112  Boyd’s guidance affirms not only the need for strategic consideration to frame the form 
of environmental rights legislation, but also links the success of these environmental aspirations with human rights 
objectives.

Ideally, it would be most efficient to enact a comprehensive EBR.  Law reform efforts could be consolidated around a 
single bill.  Drafting, lobbying and public advocacy could focus solely on this simple objective.  Furthermore, there would 
be no need for the potentially fractious exercise of weighing and itemizing which individual environmental rights should 
be prioritized and which rights should be disregarded.  Relative to individual statutory amendments, comprehensive 
reform may require significant amounts of political support.  Given the current apparent lack of political appetite for 
environmental reform within the Provincial government, it may be pragmatic to consider a piecemeal approach.  For a 
government concerned with not alienating the resource industry, incremental change would likely be more acceptable.  

The incremental approach; however, faces significant practical barriers.  Most of the listed statutory reforms in the 
incremental approach would occur by amendments to the Environment Act.  In 2011, Nova Scotia Environment undertook 
a review of that Act.  Despite submissions by ECELAW advocating for the implementation of environmental rights within 
the Act, the Ministry’s changes did not include any of the elements set out in this paper.113  Any campaign for incremental 
changes to the Environment Act could simply be dismissed by the government and communicated as redundant on the 
basis that such a review was just undertaken.

Proposing a comprehensive EBR may also provide the opportunity to fulfill Boyd`s identified objective of linking 
environmental rights with human rights.  A comprehensive bill, which facilitates the empowerment of minority communities 
affected by environmental racism, may also allow a “big-tent” movement behind the Bill.  Mi’kmaq and African Nova 
Scotian communities may rightfully not see any benefit in certain aspects of an incremental approach and may not 
benefit from the investment of limited resources into such campaign.  If all rights can be consolidated into one bill, and 
the early and meaningful involvement of such communities and organizations can ensure that such a bill addresses their 
needs, the environmental movement may make a powerful ally in this objective.  

While certain factors tend to favour a comprehensive Environmental Bill of Rights for Nova Scotia, both options face 
significant barriers.  It is likely the most prudent approach to keep both options on the table as the campaign develops 
and to base the decision on the results of ongoing community and government interactions.  

112 David Boyd, The Environmental Rights Revolution, (Vancouver: UBC Press, 2012) at 19.
113 Nova Scotia Environment “Proposed changes to the Nova Scotia Environment Act: A discussion paper,” online:
<http://www.gov.ns.ca/nse/dept/docs/env.act.review.2011.pdf>.
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7.0  Conclusion
The Province of Nova Scotia has legislated the objective of achieving “international recognition for having one of the 
cleanest and most sustainable environments in the world by the year 2020.”114  In the right set of circumstances, the 
statutory scheme set out EGSPA and other environmental statutes may indeed provide the necessary statutory tools for 
a willing government to facilitate the furtherance of this objective within its legislative purview.  However, the importance 
of a healthy environment is too fundamental to be left devoid of the political and judicial accountability mechanisms 
ascribed to other fundamental rights held paramount by our legal system.  It is only through the affirmation of the right 
to a healthy environment that citizens can truly hold their governments to account on such issues of fundamental 
importance.  As more and more jurisdictions around the world continue to affirm, environmental rights have become 
an essential component of any effective environment legal infrastructure.  Indeed, it is only through procedural and 
substantive environmental rights, that the shared responsibility of environmental protection between governments and 
citizens can be implemented.  It would be ill conceived for Nova Scotia to aim for such high international accolades in 
the EGSPA, without first granting its citizens such an important legislative tool.  

As this paper has demonstrated, an Environmental Bill of Rights is hardly a novel concept.  The extensive analysis and 
experience in Ontario with the OEBR has provided a solid, albeit outdated, template of what such a document would 
look like.  The CEBR’s drafting updates have modernized this model, providing much needed improvements, which 
can further inform the drafting of environmental rights legislation across Canada.  Furthermore, the experience with 
environmental rights in four provinces and with legislative debate on the subject at the federal level, would give political 
credibility to any Nova Scotian government willing to push forward an environmental rights agenda.  

This paper has drawn together these experiences for the very purpose of providing a template for recognizing 
environmental rights in Nova Scotia.  It has not only outlined the legal and political lessons of these past experiences, 
but has applied them to Nova Scotia’s unique political, social, economic and legislative environment.  It has provided 
a model that can serve as an outline of options for how the province can proceed with this fundamentally important 
legislative objective.  It is hoped that this document can serve as a tool in the coming months and years for the growing 
number of citizens in the province calling for the legislative recognition of environmental rights.  

114 Supra note 100
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