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Some Essential Terminology

Aboriginal law: An umbrella term for the laws of Canada (federal and provincial) that pertain to 

Indigenous peoples in Canada.

Indigenous law: An umbrella term for the laws and legal orders of Indigenous peoples themselves.

Aboriginal rights: An umbrella term for certain rights of Indigenous peoples that are recognized and 

protected by Canada’s Constitution. Canadian law treats Aboriginal title as a unique subset of 

Aboriginal rights.

Treaty rights: An umbrella term for the rights of Indigenous peoples that have been recognized or 

established through treaties with representatives of the British Crown or the Crown in Right of Canada.



Canada’s Constitution Act, 1982

Subsection 35(1) states:

The existing aboriginal and treaty rights of the aboriginal peoples 

of Canada are hereby recognized and affirmed.

Within this subsection, the phrase “aboriginal peoples of Canada” refers to 

First Nation, Inuit, and Métis peoples in Canada.



How and Why Do Courts Make Law?

How

• By delivering decisions on the issues 
brought before them.

Judicial decisions become precedents. 
Precedents can stand alone or work 
together to build complex legal 
frameworks that define broad areas of the 
law.

Why

• Sometimes governments fail or choose 
not to legislate;

• Sometimes governments make laws that 
violate the Constitution;

• Sometimes parties dispute the correct 
interpretation of the laws that 
governments make. 



R v Sparrow (1990)

Haida Nation v British Columbia (Minister of Forests) 

(2004)

Two Touchstone        

Supreme Court of 

Canada Decisions 

that Shape the 

Duty to Consult 



What Does Sparrow Give Us?

In Sparrow, the Supreme Court of Canada held that the Aboriginal and 
treaty rights recognized by subsection 35(1) of the Constitution Act, 1982 
are not absolute. 

The Court accepted that the Crown has a legal right to infringe (violate) 
constitutionally-protected Aboriginal and treaty rights, but only when it can 
justify that infringement by meeting a specific “justification test” that the 
Court established for that purpose. 



What Triggers the Duty to Consult?

According to the Supreme Court of Canada in Haida, the duty to 
consult arises

“when the Crown has knowledge, real or constructive, of the potential 
existence of the Aboriginal right or title and contemplates conduct 
that might adversely affect it”.

(paragraph 35)



The Duty to Consult Is Always Conditioned by Context



What Do CEAA, 2012 and the Impact Assessment Act Say 
about Indigenous Consultation?

CEAA, 2012

Not much!

The IAA

• The recitals and preamble include some positive language 
about Indigenous rights;

• The definition of “effects within federal jurisdiction” means that a 
variety of Indigenous interests have been recognized within the 
Act as being relevant to environmental assessments under the 
Act;

• Indigenous knowledge is recognized as a relevant consideration 
for environmental assessments under the Act; and

• Section 158 requires the establishment of an Advisory 
Committee that will speak to Indigenous peoples’ interests and 
concerns in relation to environmental assessments under the 
Act.

This list is not exhaustive.


